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Virginia Injury Practice Today 
By: John Cooper, Esq., Aaron Kass, Esq., 

Bailey Gifford, Esq., and R. Larry Lambert, Jr., Esq. 
 

Part 1: Recent Insurance Law Changes Regarding Auto Accidents  
A. Introduction 

Major updates have been in put in place in the world of Virginia automobile insurance law 

completely changing the landscape for personal injury litigation and claims handling. Nearly every 

case of injury from a car crash has been affected. The new analysis of claims coverage, especially 

as it relates to uninsured motorist insurance, creates traps for the unwary. The current regime is 

completely different from the practice of law just a few years ago. The changes went into effect on 

different dates and there are still differences depending on the date of the accident and the date the 

applicable insurance policy was issued.  Automobile insurance law is statutory law, contract law, 

and common law.   

In general, the changes made by the legislature in recent years are better for consumers and 

ultimately better for civil justice because they largely promote settlement of claims and allow for 

more expeditious resolution. The car crash plaintiff’s attorney is looking for insurance coverage 

as one of the three legs of the stool for a successful case. You need liability, damages, and insurance 

coverage to have a viable claim. Insurance, though, often is the key component which can be 

limiting as to the damages and can sometimes carry the liability because of the increased exposure 

for the insurance carriers.  The claimant lawyer’s job involves finding all of the available insurance 

and making sure to maximize the client’s recovery.  The practice of law has become more and 

more specialized.  With these changes, Virginia automobile insurance law has evolved in 

significant ways that every lawyer should be aware of, just as Virginia drivers even not injury 

litigators.  The four changes discussed herein are changes to the minimum liability limits, the 
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underinsured motorist (UIM) insurance credit for available coverage, the release of the individual 

defendant without affecting UIM coverage, and the brand new UM bad faith law. 

B. Increased Minimum Liability Limits to $50,000 

The new Virginia minimum limits for automobile insurance coverage are 

$50,000/$100,000 ($50,000 per person and $100,000 per accident). The new limits are set out in 

Virginia Code § 46.2–472:  

§ 46.2-472. Coverage of owner's policy. 
 
A. For all policies effective on or after January 1, 2022, but prior 
to January 1, 2025, every motor vehicle owner's policy shall: 
 
1. Designate by explicit description or by appropriate reference, all 
motor vehicles with respect to which coverage is intended to be 
granted. 
 
2. Insure as insured the person named and any other person using or 
responsible for the use of the motor vehicle or motor vehicles with 
the permission of the named insured. 
 
3. Insure the insured or other person against loss from any liability 
imposed by law for damages, including damages for care and loss 
of services, because of bodily injury to or death of any person, and 
injury to or destruction of property caused by accident and arising 
out of the ownership, use, or operation of such motor vehicle or 
motor vehicles within the Commonwealth, any other state in the 
United States, or Canada, subject to a limit exclusive of interest and 
costs, with respect to each motor vehicle, of $30,000 because of 
bodily injury to or death of one person in any one accident and, 
subject to the limit for one person, to a limit of $60,000 because 
of bodily injury to or death of two or more persons in any one 
accident, and to a limit of $20,000 because of injury to or 
destruction of property of others in any one accident. 
 
B. For all policies effective on or after January 1, 2025, every 
motor vehicle owner's policy shall: 
 
1. Designate, by explicit description or appropriate reference, all 
motor vehicles with respect to which coverage is intended to be 
granted. 
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2. Insure as insured the person named and any other person using or 
responsible for the use of the motor vehicle or vehicles with the 
permission of the named insured. 
 
3. Insure the insured or other person against loss from any liability 
imposed by law for damages, including damages for care and loss 
of services, because of bodily injury to or death of any person, and 
injury to or destruction of property caused by an accident and arising 
out of the ownership, use, or operation of such motor vehicle or 
vehicles within the Commonwealth, any other state in the United 
States, or Canada, subject to a limit exclusive of interest and costs, 
with respect to each motor vehicle, of $50,000 because of bodily 
injury to or death of one person in any one accident and, subject 
to the limit for one person, to a limit of $100,000 because of 
bodily injury to or death of two or more persons in any one 
accident, and to a limit of $25,000 because of injury to or 
destruction of property of others in any one accident. 

 
Virginia Code § 46.2–472 (emphasis added).  

The new limits of $50,000 per person are required for policies issued after January 1, 2025. 

Policies issued prior to that in Virginia could have had minimum coverage of $30,000 per person 

and $60,000 per event.  Insurance policies are typically reissued or renewed every six months or 

year.   

The statutory scheme for Virginia automobile insurance sets forth what must be in a 

standard automobile accident policy. Virginia Code § 46.2–472.  This relates to individual personal 

policies, not commercial coverage.  The new $50,000 per person puts Virginia in the higher range 

of minimum limits in the United States whereas it was for many years among the lower limit states.  

The $50,000 minimum limits now match the current General District Court jurisdictional 

limits. Many cases can be resolved for $50,000 or less using the General District Court. There 

sometimes is a question about cases valued just above $50,000 and whether they should be put in 

the Circuit Court or the General District Court. The General District Court, however, is much more 

efficient with case resolution on the order of four months. The General District Court is also faster 



Page 4 of 21 
 

and less expensive because of the use of affidavits rather than live doctor testimony. Virginia Code 

16.1 –88.2.  

The General District Court with a bench trial offers a level of predictability for these 

smaller to medium sized cases. Generally, the judges in the General District Court are well known 

to the plaintiff and defense council who can fairly accurately predict outcomes on most cases. An 

average car crash case might involve medical bills of $15,000 for healthcare providers like 

ambulance, emergency room, radiology, physical therapy, doctor visits, and perhaps an MRI. Most 

of these cases are able to be handled within the General District Court jurisdiction and liability 

insurance policy limits. Other advantages for the client in the General District Court are that it is 

somewhat less intimidating to present the case in front of one judge in a few hours rather than a 

seven-person jury over multiple days.  

General District Court forms, including a warrant in debt, bill of particulars, and medical 

records affidavits are attached as Appendix A.  

C. No UIM Offset for Amount of Liability Coverage  

Under Virginia Code § 38.2-2206(A) there is no longer a credit for the UM/UIM carrier for 

the available liability coverage.   

A. Except as provided in subsection J, no policy or contract of bodily 
injury or property damage liability insurance relating to the 
ownership, maintenance, or use of a motor vehicle shall be issued or 
delivered in this Commonwealth to the owner of such vehicle or 
shall be issued or delivered by any insurer licensed in this 
Commonwealth upon any motor vehicle principally garaged or used 
in this Commonwealth unless it contains an endorsement or 
provisions undertaking to pay the insured all sums that he is legally 
entitled to recover as damages from the owner or operator of an 
uninsured motor vehicle, within limits not less than the requirements 
of § 46.2-472. Those limits shall equal but not exceed the limits of 
the liability insurance provided by the policy, unless any one 
named insured rejects the additional uninsured motorist 
insurance coverage by notifying the insurer as provided in 
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subsection B of § 38.2-2202. This rejection of the additional 
uninsured motorist insurance coverage by any one named insured 
shall be binding upon all insureds under such policy. The 
endorsement or provisions shall also provide underinsured motorist 
insurance coverage with limits that shall be equal to the uninsured 
motorist insurance coverage limits and shall obligate the insurer to 
make payment for bodily injury or property damage caused by the 
operation or use of an underinsured motor vehicle to the extent the 
vehicle is underinsured. 
 
The endorsement shall provide that underinsured motorist 
coverage shall be paid without any credit for the bodily injury 
and property damage coverage available for payment, unless any 
one named insured signs an election to reduce any underinsured 
motorist coverage payments by the bodily injury liability or property 
damage liability coverage available for payment by notifying the 
insurer as provided in subsection C of § 38.2-2202. This election by 
any one named insured shall be binding upon all insureds under such 
policy. 
 
The endorsement or provisions shall also provide for at least 
$20,000 coverage for damage or destruction of the property of the 
insured in any one accident but may provide an exclusion of the first 
$200 of the loss or damage where the loss or damage is a result of 
any one accident involving an unidentifiable owner or operator of 
an uninsured motor vehicle. 
 
For the purposes of this section, "legally entitled to recover" has the 
same meaning as provided in § 8.01-66.1. 
 

Virginia Code § 38.2-2206(A) (emphasis added). So even if the plaintiff has the same or lesser 

UM coverage than the defendant, the UM coverage stacks on top of the liability coverage. 

Previously the rule was that if the plaintiff had $50,000 of coverage and the defendant had the 

same then there was no underinsured motorist exposure. Now there would be $100,000 in available 

insurance coverage. This gives the consumer the benefit of the UM coverage they paid for.  

The only exception to this is if the insurance company has gotten a waiver or rejection of 

this UM coverage from the injured insured.  If the insurer claims that there has been a waiver or 

rejection of the UM coverage then the plaintiff should ask to see it in writing to be sure it is valid. 
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Obviously not every case is worth $100,000 but the good news is there is now typically that amount 

of insurance in most car crash cases in Virginia starting this year.  

UIM coverage protects your family and the occupants of your vehicle in the event of a car 

accident.  It is so important because it's something that you control whereas you cannot control 

how much insurance the other driver has or does not have.  So, you the consumer should keep your 

UM limits as high as you can afford and never waive this coverage.  If there are multiple applicable 

UM policies, they all stack in similar fashion. Virginia Code § 38.2-2206. 

Looking on the uninsured/underinsured motorist coverage, you start with the car that the 

plaintiff is in.  Then look at whether the plaintiff had some additional car insurance. Last, look to 

see whether there are resident relatives with UM insurance. We often have to explain to the client’s 

family that making a claim under their resident relative policy will not negatively affect their 

insurance rates because UM insurance is not based upon the fault of the insured. So, the insurance 

company should not increase the rates based upon making a UM claim. UM can make the 

difference between getting full and complete compensation or not. Attached as Appendix B are 

forms to confirm UM coverage and medical payments coverage.   

If you are handling an automobile accident case with injuries you need to know these new 

rules. The methods for determining the amount of first party UM coverage include getting a copy 

of your client’s own policy and declarations sheet and asking for the UM limits in writing from 

the carrier. The UM claim puts the plaintiff squarely adverse to their own insurance carrier.  

D. You can now accept the liability coverage and release the defendant driver without 

voiding the right to go after the UIM coverage. 

  Virginia Code § 8.2-2206(K) says the liability carrier can obtain a release for their 

individual defendant without effecting the plaintiff’s UIM claim.  
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K. An injured person, or in the case of death or disability his 
personal representative, may settle a claim with (i) a liability insurer, 
including any insurer providing liability coverage through an excess 
or umbrella insurance policy or contract and (ii) the liability insurer's 
insured for the available limits of the liability insurer's coverage. 
Upon settlement with the liability insurer, the injured party or 
personal representative shall proceed to execute a full release in 
favor of the underinsured motorist's liability insurer and its insured 
and finalize the proposed settlement without prejudice to any 
underinsured motorist benefits or claim. Any such release that 
states that it is being executed pursuant to or consistent with this 
subsection shall not operate to release any parties other than the 
liability insurer and underinsured motorist, regardless of the 
identities of the released parties set forth in the release, and any 
terms contained in the release that are inconsistent with, or in 
violation of, this section are null and void. Upon payment of the 
liability insurer's available limits to the injured person or personal 
representative or his attorney, the liability insurer shall thereafter 
have no further duties to its insured, including the duty to defend its 
insured if an action has been or is brought against the liability 
insurer's insured, and the insurer providing applicable underinsured 
motorist coverage shall have no right of subrogation or claim against 
the underinsured motorist. However, if the underinsured motorist 
unreasonably fails to cooperate with the underinsured motorist 
benefits insurer in the defense of any lawsuit brought by the injured 
person or his personal representative, he may again be subjected to 
a claim for subrogation by the underinsured motorist benefits insurer 
pursuant to § 8.01-66.1:1. Nothing in this section or § 8.01-66.1:1 
shall create any duty on the part of any underinsured motorist 
benefits insurer to defend any underinsured motorist. No attorney-
client relationship is created between the underinsured motorist and 
counsel for the underinsured motorist benefits insurer without the 
express intent and agreement of the underinsured motorist, the 
underinsured motorist benefits insurer, and counsel for the 
underinsured motorist benefits insurer. This section provides an 
alternative means by which the parties may resolve claims and does 
not eliminate or restrict any other available means. 
 

Virginia Code § 8.2-2206(K) (emphasis added).  For many decades, permission of the UM insurer 

had to be obtained in Virginia before any settlement could be reached with the liability carrier. 

This allowed the UM carrier to hold the case hostage without even being required to fairly evaluate 

it. The new system allowing the liability carrier to dump their coverage and run creates efficiencies 
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where more cases will get resolved.  In Appendix C we provide copies of the standard releases and 

cover letters to collect the liability money and release the individual defendant driver.   

There are specialized rules that the defendant either sign or be provided with a copy of the 

release.  

L. Any settlement between the injured person or his personal 
representative, any insurer providing liability coverage applicable 
to the claim, and the underinsured motorist described in subsection 
K shall be in writing, signed by both the injured person or his 
personal representative and the underinsured motorist, and 
shall include the following notice to the underinsured motorist, 
which must be initialed by the underinsured motorist: 
 
"NOTICE TO RELEASED PARTY: Your insurance company has 
agreed to pay the available limits of its insurance to settle certain 
claims on your behalf. This settlement secures a full release of you 
for all claims the claimant/plaintiff has against you arising out of the 
subject accident, as well as ensures that no judgment can ever be 
entered against you by the claimant/plaintiff. In order to protect 
yourself from subrogation by any underinsured motorist insurer, you 
are agreeing to cooperate with the underinsured motorist benefits 
insurer(s). The underinsured motorist benefits insurer is not your 
insurer and has no duty to defend you. 
 
Under this manner of settlement, the underinsured motorist benefits 
insurer(s) that is/are involved in this case has/have no right of 
subrogation against you unless you fail to reasonably cooperate in 
its/their defense of the claim by not (i) attending your deposition and 
trial, if subpoenaed, (ii) assisting in responding to discovery, (iii) 
meeting with defense counsel at reasonable times after 
commencement of this suit and before your testimony at a 
deposition and/or trial, and (iv) notifying the underinsured motorist 
benefits insurer or its defense counsel of any change in your address, 
provided that the underinsured motorist benefits insurer or its 
defense counsel has notified you of its existence and provided you 
with their contact information. 
 
Upon payment of the agreed settlement amount by your insurance 
company(ies), such company shall no longer owe you any duties, 
including the duty to hire and pay for an attorney for you. You are 
not required to consent to settlement in this manner. If you do not 
consent to settlement in this manner, your insurance company will 
still defend you in any lawsuit brought against you by the 
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claimant/plaintiff, but you will not have the protections of a full 
release from the claimant/plaintiff, judgment could be entered 
against you and may exceed your available insurance coverage, and 
any underinsured motorist benefits insurer would have a right of 
subrogation against you to recover any moneys it pays to the 
claimant/plaintiff. 
 
You are encouraged to discuss your rights and obligations related to 
settlement in this manner with your insurance company and/or an 
attorney. By signing this document, you agree to consent to this 
settlement and to reasonably cooperate with the underinsured 
motorist benefits insurer in the defense of any lawsuit brought by 
the claimant/plaintiff. 
 
______ (initial)" 
 
In the alternative to having the underinsured motorist sign the 
release and initial the notice, the liability insurer may send the 
notice and release to the underinsured motorist by certified mail 
return receipt requested to his last known address, which will 
be deemed to have satisfied the requirements of this subsection.  
 

Virginia Code § 8.2-2206(K) (emphasis added).   

The defendant driver has to cooperate with the defense by the UM carrier, or the at-fault 

motorist risks being held responsible through subrogation to the UM carrier.  If the defendant 

driver cooperates, he cannot be held personally responsible. The case still proceeds in the name of 

the individual defendant, so the jury is not aware that the defendant’s liability carrier has already 

resolved the claim in part, as it goes forward as necessary against the UM carrier.  

Strategic and tactical decisions need to be made by plaintiff’s counsel about when to take 

the money from the liability carrier, before or after filing suit.  There may be challenges with 

dispersing the liability money, before getting the rest from UM.  Especially where there are large 

liens or paybacks which would make it hard putting money in the client's pocket based upon the 

initial settlement alone.  Being able to take the liability settlement first gives the plaintiff some 

money to allow them to engage in the fight against the UM carrier. In this regard it also puts 
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pressure on the UM carrier who must now take over the cost of defense alone. The “pay and walk” 

option benefits the parties, the insurance carriers, and the courts.  This rule had evolved over the 

past few years and is working well now.   

E. New UM Bad Faith Law 

There is now UM first party bad faith in Virginia under Virginia Code § 8.01-66.1(D) which 

creates a duty on the UM/UIM carrier to negotiate in good faith.  

D. Whenever any insurance company licensed in the 
Commonwealth to write motor vehicle insurance as defined in § 
38.2-124 (i) denies, refuses, fails to pay, or fails to make a timely 
and reasonable settlement offer to its insured under the 
provisions of any uninsured or underinsured motorist benefits 
coverage in a policy of motor vehicle insurance applicable to the 
insured after the insured has become legally entitled to recover or 
(ii) after all applicable liability policy limits and underlying 
uninsured and underinsured motorists benefits have been tendered 
or paid, rejects a reasonable settlement demand made by the 
insured within the policy's coverage limits for uninsured or 
underinsured motorist benefits or fails to respond within a 
reasonable time after being presented with such demand after 
the insured has become legally entitled to recover, and it is 
subsequently found by a court of proper jurisdiction that such denial, 
refusal, or failure to timely pay or failure to make a timely and 
reasonable settlement offer, rejection of a reasonable settlement 
demand, or failure to timely accept a reasonable settlement demand 
was not made in good faith, in addition to the amount due and owing 
by the insurance company to its insured on the judgment against the 
tortfeasor, the insurance company shall also be liable to the 
insured in an amount up to double the amount of the judgment 
obtained against the underinsured motorist, uninsured motorist, 
immune motorist, unknown owner or operator, or released 
defendant in the underlying personal injury or wrongful death 
action, not to exceed $500,000, together with reasonable attorney 
fees for bringing a claim under this subsection, and all costs and 
expenses incurred by the insured to secure a judgment against the 
tortfeasor, and interest from 30 days after the date of such denial 
or failure or the date the reasonable settlement demand was 
submitted in writing. The insured or the insured's representative 
may seek adjudication of a claim that the insurance company did not 
act in good faith as a posttrial motion before the court in which the 
underlying personal injury or wrongful death judgment was 
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obtained or as a separate action against the company. If the insured 
or the insured's representative seeks adjudication as a separate action 
and the underlying judgment is appealed, any action filed under this 
subsection shall be stayed by the court pending final resolution of 
the appeal of the underlying judgment. 

 
Virginia Code § 8.01-66.1(D) (emphasis added).  

This rule went into effect on July 1, 2024, for accidents that occur after that date. The old 

rule put Virginia in a very small group of states where consumers did not have the ability to hold 

their own UM carrier responsible for unreasonable claims handling.  Virginia has long had liability 

carrier bad faith.  If the liability carrier unreasonably does not settle the case within policy limits, 

their own insured as defendant may have a claim against them for failing to get the case resolved 

when it should have been. Virginia Code § 8.01-66.1(B). However, until this new law, there was 

no such requirement of good faith treatment of the UM insured.  Before this new UM bad faith 

law, the plaintiff had the problem of their own insurance carrier sandbagging them and ultimately 

asking for a discount to resolve many cases.  The old rule meant the UM carrier did not have to do 

anything until there was actually a judgment entered against the at-fault driver. The new system 

promotes settlement and is a more efficient way to be sure that the insurance companies are doing 

what they're supposed to do in claims adjustment.   

 This new UM bad faith law does allow for damages under certain circumstances if the law 

is followed to the letter.  

E. Prior to making a demand under this section, the claimant 
shall provide notice to the insurer 45 days prior to making such 
demand along with information and documentation sufficient for the 
insurer to assess the liability and damages of the claimant. 
 

Virginia Code § 8.01-66.1(E) (emphasis added). The system creates new deadlines and calls for 

new forms that have to be used to hold the carrier responsible for bad faith negotiations.  Whether 

they delay, deny, or low ball a claim that they should have objectively resolved, the UM insurer at 
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least has an obligation to explain why.  Whether there will be real teeth in this law will depend 

upon how it's applied in the future through individual court decisions. However, the current 

beneficial effect is it should deter a certain amount of bad conduct by the insurance companies. As 

the law is interpreted, there will be opportunities to make both new law as well as potentially get 

some big judgments against insurance carriers in the most egregious cases.  The maximum penalty 

is $500,000 as called for in the statute. Virginia Code § 8.01-66.1(D). 

F. Searching for Coverage  

The search for insurance coverage is always a key stock-in-trade of the automobile accident 

lawyer. The search for coverage is more complex than one might think. The insurance companies 

also do not go out of their way to make it easy.  It often requires an experienced attorney who 

knows which stones to turn over to get the full picture of the available insurance. Insurance 

certainly is the tail that wags the dog of automobile torts.  In the circumstance where there is a 

commercial policy or multiple levels of coverage there's a better chance of getting full and fair 

compensation for the client.  Other ways to find insurance coverage is to find additional 

defendants.  For instance, if the defendant driver was employed and within the scope of that 

employment at the time of the wreck, then his employer may also be responsible.  

Sadly, we often see cases where you have an extreme injury like paraplegia and minimum 

coverage of $50,000. For any significant injury, the finding of all available automobile coverage 

is critical.   
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Part 2: Injury Law Ethics  
A. Introduction 

There are a number of ethics considerations that come up frequently in the injury attorney’s 

practice and we will cover a wide variety of those in this presentation. First, you need to be familiar 

with the rules related to money, including your obligations regarding third-party liens, attorney 

liens, referral fees, and trust accounts.  Next, we will discuss your obligations when dealing with 

counsel and the courts, including your obligations upon the death of your client.  Whether you can 

represent both the driver and a passenger in the same wreck is another common question we will 

address.  Finally, we will touch on social media, the attorney discipline process, and confidentiality 

in injury releases.  

B. Rules and Opinions Relating to Money 

1. Legal Ethics Opinion 1865: Obligations of a Lawyer in Handling Settlement Funds 
When a Third-Party Lien or Claim is Asserted. 
 

At the conclusion of the plaintiff’s injury claim there will likely be third-party liens that 

need to be addressed.  These can include outstanding medical bills, short-term disability liens, 

workers compensation liens, ERISA qualified health insurance liens, and government funded 

health insurance (Medicare/Medicaid/Tricare/VA) liens.  LEO 1865 clarifies a lawyer’s ethical 

responsibilities relating to these third-party liens.  Once you are on notice you have a duty to ensure 

the lien is properly addressed.  LEO 1865 is attached as Appendix D.  

Once the claimant’s lawyer sends out the demand package, beginning the negotiations 

process, they should simultaneously be checking all medical bill account balances and 

investigating lien paybacks.  Note, typically liens unrelated to the subject matter of the 

representation are not entitled to be paid from the settlement proceeds, absent a valid assignment.  

You have a duty to honor valid third-party liens, even over client objections.  You can hire outside 
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lien resolution vendors to assist with this process.  If any agreement cannot be reached with a lien 

holder, then your remedy is to interplead the money to the court.   

2. Legal Ethics Opinion 1878: Successor Counsel’s Ethical Duty to Include in a 
Written Engagement Agreement Provisions Relating to Predecessor Counsel’s 
Quantum Meruit Legal Fee Claim in a Contingent Fee Matter.  
 

If you take over representation of a client who was previously represented by another 

attorney in the same matter, then the predecessor attorney may have a contractual or quantum 

meruit claim for services rendered. “A lawyer discharged without cause from representation in a 

contingent fee matter may assert a lien upon the proceeds of a recovery ultimately obtained in the 

same matter by successor counsel.” LEO 1878 at page 1.  The successor attorney must explain to 

the client at the outset of representation the client’s “potential” obligation to all counsel.  Id. at 

page 2. Further, the total attorney’s fee must be reasonable.  LEO 1878 is attached as Appendix E.  

The situation will vary widely depending on what stage the case is in.  It is much different 

if the change in counsel occurs in the first several months of representation versus close to trial or 

mediation. Best practice is to attempt to reach an agreement between all parties at the outset of the 

representation and confirm the agreement in writing.   

3. Virginia Rules of Professional Conduct Rule 1.5 Fees 

Virginia Rules of Professional Conduct Rule 1.5 outlines the rules on attorney fees.  In a 

personal injury context, the attorney fee charged is typically a contingency fee as permitted by 

Rule 1.5(c): 

(c) A fee may be contingent on the outcome of the matter for which 
the service is rendered, except in a matter in which a contingent fee 
is prohibited by paragraph (d) or other law. A contingent fee 
agreement shall state in writing the method by which the fee is to be 
determined, including the percentage or percentages that shall 
accrue to the lawyer in the event of settlement, trial or appeal, 
litigation and other expenses to be deducted from the recovery, and 
whether such expenses are to be deducted before or after the 
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contingent fee is calculated. Upon conclusion of a contingent fee 
matter, the lawyer shall provide the client with a written statement 
stating the outcome of the matter and, if there is a recovery, showing 
the remittance to the client and the method of its determination. 
 

It is not uncommon for one attorney to refer an injury case to another attorney and receive 

a referral fee.  This is permitted under Rule 1.5(e) as long as the requirements detailed below are 

met.  

(e) A division of a fee between lawyers who are not in the same firm 
may be made only if: (1) the client is advised of and consents to the 
participation of all the lawyers involved; (2) the terms of the division 
of the fee are disclosed to the client and the client consents thereto; 
(3) the total fee is reasonable; and (4) the division of fees and the 
client's consent  is obtained in advance of the rendering of legal 
services, preferably in writing. 
 

It is also important to confirm the expectations between the two attorneys so that there is 

no miscommunication about the scope of each attorney’s work.  You can detail these expectations 

and agreements in the fee contract if you prefer, but a side letter works just as well too.   Sample 

forms confirming the referral relationship are attached as Appendix F.  

4. Virginia Rules of Professional Conduct Rule 1.15 Safekeeping Property 

Virginia Rules of Professional Conduct Rule 1.15 sets forth the rules for the safekeeping 

of client property, specifically client funds. Rule 1.15(a) covers the depositing of funds and 

requires that all client funds be held in a separate client trust account at a bank that is approved by 

the Virginia State Bar.  Rule1.15(b) requires the attorney to promptly notify the client of the receipt 

of client funds and to promptly disburse the funds to the client.  A common example in the car 

accident case is promptly processing and disbursing money received under the client’s medical 

payments coverage assuming all liens have been resolved.  Rules 1.15(c) outlines the record 

keeping requirements.  
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C. Dealing with Counsel and Courts 

1. Legal Ethics Opinion 1900: A Lawyer’s Duty to Disclose the Death of a Client  

What do you do when you have a client die during the course of representation? LEO 1900 

addresses this exact question: 

The lawyer must disclose the client’s death to opposing counsel or 
the opposing party if pro se before any further substantive 
communication. If the matter is before a court, the lawyer must 
disclose the client’s death to the court no later than the next 
communication with, or appearance before, the court. 

 
LEO 1900 is attached as Appendix G.  This will also change the type of case into a survivor’s 

action or wrongful death case depending on if the client died from conditions related to the wreck 

or not.  Regardless of the type of case you will need to have either an administrator or executor of 

the estate appointed to take over the case.   

2. Virginia Rules of Professional Conduct Rule 3.3 Candor Toward the Tribunal 

Keep in mind you have a duty of candor toward the tribunal, which specifies that you shall 

not knowingly:  

(1) make a false statement of fact or law to a tribunal;   
(2) fail to disclose a fact to a tribunal when disclosure is necessary 
to avoid assisting a criminal or fraudulent act by the client;   
(3) fail to disclose to the tribunal controlling legal authority in the 
subject jurisdiction known to the lawyer to be adverse to the position 
of the client and not disclosed by opposing counsel; or   
(4) offer evidence that the lawyer knows to be false. If a lawyer has 
offered material evidence and comes to know of its falsity, the 
lawyer shall take reasonable remedial measures. 

 
3. Virginia Rules of Professional Conduct Rule 3.4 Fairness to Opposing Party and 

Counsel  
 

In addition to the duties you have to your clients and the court, you also have duties to the 

opposing party.   
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A lawyer shall not:  
  
(a) Obstruct another party's access to evidence or alter, destroy or 
conceal a document or other material having potential evidentiary 
value for the purpose of obstructing a party's access to evidence. A 
lawyer shall not counsel or assist another person to do any such act. 
and counsel.   

 
(b) Advise or cause a person to secrete himself or herself or to leave 
the jurisdiction of a tribunal for the purpose of making that person 
unavailable as a witness therein.  

 
(c) Falsify evidence, counsel or assist a witness to testify falsely, or 
offer an inducement to a witness that is prohibited by law.  But a 
lawyer may advance, guarantee, or pay: (1) reasonable expenses 
incurred by a witness in attending or testifying; (2) reasonable 
compensation to a witness for lost earnings as a result of attending 
or testifying; (3) a reasonable fee for the professional services of an 
expert witness.  

 
(d) Knowingly disobey or advise a client to disregard a standing rule 
or a ruling of a tribunal made in the course of a proceeding, but the 
lawyer may take steps, in good faith, to test the validity of such rule 
or ruling. 
  
(e) Make a frivolous discovery request or fail to make reasonably 
diligent effort to comply with a legally proper discovery request by 
an opposing party.  

 
(f) In trial, allude to any matter that the lawyer does not reasonably 
believe is relevant or that will not be supported by admissible 
evidence, assert personal knowledge of facts in issue except when 
testifying as a witness, or state a personal opinion as to the justness 
of a cause, the credibility of a witness, the culpability of a civil 
litigant or the guilt or innocence of an accused.  

 
(g) Intentionally or habitually violate any established rule of 
procedure or of evidence, where such conduct is disruptive of the 
proceedings.  

 
(h) Request a person other than a client to refrain from voluntarily 
giving relevant information to another party unless: (1) the 
information is relevant in a pending civil matter; (2) the person in a 
civil matter is a relative or a current or former employee or other 
agent of a client; and (3) the lawyer reasonably believes that the 
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person's interests will not be adversely affected by refraining from 
giving such information.  

 
(i) Present or threaten to present criminal or disciplinary charges 
solely to obtain an advantage in a civil matter.  

 
(j) File a suit, initiate criminal charges, assert a position, conduct a 
defense, delay a trial, or take other action on behalf of the client 
when the lawyer knows or when it is obvious that such action would 
serve merely to harass or maliciously injure another. 

 
 Rule 3.4 covers a broad range of topics.  Note, although you cannot pay a witness for their 

testimony, section (c) allows you to pay a witness’ reasonable expenses and lost wages incurred as 

a result of attending or testifying in a proceeding. This is similar to the federal rule.  28 U.S. Code 

§ 1821.  Section (i) states the prohibition against presenting or threatening criminal or disciplinary 

charges solely to gain a civil advantage.  This rule does not prevent both processes from occurring 

simultaneously. For example, if the defendant is charged with DUI the client can participate in the 

criminal case as the victim, while also pursuing a civil injury case.   

D. Can you represent a driver and a passenger in the same wreck?  

The short answer is maybe.  Even if the driver did not do anything to cause or contribute 

to the wreck there may still be a potential conflict.  Virginia Rules of Professional Conduct Rule 

1.7 sets out the general rule on conflicts of interest.  Under Rule 1.7(a) a lawyer cannot represent 

a client if representing that client will be directly adverse to another client or if there is significant 

risk that the representation will materially limit the lawyer’s responsibilities to another client.  A 

lawyer may represent both clients if:  

(1) the lawyer reasonably believes that the lawyer will be able to 
provide competent and diligent representation to each affected 
client;  
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(2) the representation is not prohibited by law; 
   
(3) the representation does not involve the assertion of a claim by 
one client against another client represented by the lawyer in the 
same litigation or other proceeding before a tribunal; and  

 

(4) the consent from the client is memorialized in writing. 
 

Virginia Rules of Professional Conduct Rule 1.7 

This potential conflict often arises when married couples or other close relatives are in a car 

wreck together.  These clients typically want the same attorney but that is not always advisable 

depending on the circumstances of the crash and the amount of available insurance coverage.  

Begin by counseling the potential clients about this rule.  Then decide quickly if you need to send 

one of the potential clients to another attorney at a different firm.  If you decide to keep both clients 

then obtain their consent in writing for representation despite the potential conflict.  A sample 

conflict waiver form is attached as Appendix H.  There are risks to handling both cases, particularly 

if the relationship between the clients deteriorates.  That change of relationship could put you in 

an awkward position and possibly lead to you getting out of both cases.  The better practice is to 

develop a relationship with another attorney that you can refer your conflict work to that will work 

cooperatively with you on the companion cases.   

E. Virginia Rules of Professional Conduct Rule 1.1 Competence  

Virginia Rules of Professional Conduct Rule 1.1 sets out the basic standard for attorney 

competence as having the “legal knowledge, skill, thoroughness and preparation reasonably 

necessary for the representation.” The comments to Rule 1.1 elaborate on these various 

characteristics and point out in comment 1 that typically the required proficiency is that of a general 

practitioner, but there are occasions on which expertise may be required.  Most run-of-the-mill car 

accidents would likely not require any type of special expertise, but when dealing with a unique 
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injury or type of injury case it may be advisable to seek an attorney with expertise in that area 

through either a referral or co-counsel relationship.   

F. Contacting Represented v. Unrepresented Parties 

Under Rule 4.2 you “shall not” communicate with a represented party about the subject of 

the representation unless you have permission from their counsel.  Rule 4.3 addresses 

unrepresented parties and provides:  

(a) In dealing on behalf of a client with a person who is not 
represented by counsel, a lawyer shall not state or imply that the 
lawyer is disinterested.  When the lawyer knows or reasonably 
should know that the unrepresented person misunderstands the 
lawyer's role in the matter, the lawyer shall make reasonable efforts 
to correct the misunderstanding.  
 
(b) A lawyer shall not give advice to a person who is not represented 
by a lawyer, other than the advice to secure counsel, if the interests 
of such person are or have a reasonable possibility of being in 
conflict with the interest of the client.  

 
Note the rules vary slightly in the Federal Courts.  This typically comes up when you are 

making a claim against a business and want to speak with an ex-employee, which is normally 

allowed, unless that employee is the person you are accusing of committing negligence binding 

on the defendant company.   

G. Social Media Advice to Clients  

In today’s world social media can be a helpful place to gather evidence to help support your 

case.  It is important to counsel your clients that they cannot delete anything on their social media.  

Allied Concrete Co. v. Lester, 285 Va. 295 (2013).  Appendix F contains a letter with sample 

language we use warning clients about the use and preservation of social media during the course 

of their case.   
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H. Discipline Process Overview 

• Complaint Made and Intake Process 

• Referral to Bar Counsel and Investigation 

• Referral to District Subcommittee 

• Bar Counsel Recommendation 

• District Subcommittee Meeting and Sanctions 

• District Committee Meeting and Sanctions 

• Disciplinary Board and/or Three Judge Circuit Court and Sanctions 

• Res Judicata Only Applies to Action by Subcommittee, etc. 

I. Confidentiality in Releases  

Most insurance companies insist confidentiality be a term of any settlement, but the scope 

of the confidentiality is usually up for some negotiation. Plaintiff’s counsel typically wants some 

leeway in the confidentiality terms to allow them to publish a settlement report.  Both sides 

typically agree to reciprocal confidentiality for tax implications.  





























LEGAL ETHICS OPINION 1865

OBLIGATIONS OF A LAWYER IN HANDLING SETTLEMENT FUNDS WHEN A THIRD PARTY
LIEN OR CLAIM IS ASSERTED

In this opinion the Committee revisits a lawyer’s ethical responsibilities when, in the course of representing
a client, the lawyer receives funds for the client that may be subject to a third party’s claim to a portion of
the funds held by the lawyer.  The applicable rule of conduct is Rule 1.15(b), which requires a lawyer to:

(4) promptly pay or deliver to the client or another as requested by such person the funds, securities, or
other properties in the possession of the lawyer that such person is entitled to receive; and

(5) not disburse funds or use property of a client or third party without their consent or convert funds or
property of a client or third party, except as directed by a tribunal.

Comment 4 to Rule 1.15 provides helpful guidance on the lawyer’s ethical duty when faced with third party
claims asserted against the funds that the lawyer is handling:

Paragraphs (b)(4) and (b)(5) do not impose an obligation upon the lawyer to protect funds on behalf of the
client’s general creditors who have no valid claim to an interest in the specific funds or property in the
lawyer’s possession. However, a lawyer may be in possession of property or funds claimed both by the
lawyer’s client and a third person; for example, a previous lawyer of the client claiming a lien on the client’s
recovery or a person claiming that the property deposited with the lawyer was taken or withheld unlawfully
from that person. Additionally, a lawyer may have a duty under applicable law to protect such third-party
claims against wrongful interference by the client, and accordingly may refuse to surrender the property to
the client. For example, if a lawyer has actual knowledge of a third party’s lawful claim to an interest in the
specific funds held on behalf of a client, then by virtue of a statutory lien (e.g., medical, workers’
compensation, attorneys’ lien, a valid assignment executed by the client, or a lien on the subject property
created by a recorded deed of trust) the lawyer has a duty to secure the funds claimed by the third party.
Under the above described circumstances, paragraphs (b)(4) and (b)(5) require the lawyer either to deliver
the funds or property to the third party or, if a dispute to the third party’s claim exists, to safeguard the
contested property or funds until the dispute is resolved. If the client has a non-frivolous dispute with the
third party’s claim, then the lawyer cannot release those funds without the agreement of all parties involved
or a court determination of who is entitled to receive them, such as an interpleader action. A lawyer does not
violate paragraphs (b)(4) and (b)(5) if he has acted reasonably and in good faith to determine the validity of
a third-party’s claim or lien.

When Is a Third Party “Entitled” to Funds Held By the Lawyer?

Rule 1.15 (b) requires that a third party be “entitled” to funds in the lawyer’s possession.  Although Rule
1.15 (b) does not make the third party a “client” of the lawyer, the lawyer’s duty with respect to funds to
which the third party is entitled is the same as if the person were a client.1  As Comment 4 states, a third
party must have a valid claim to an interest in the specific funds held by the lawyer.  In the absence of a
valid third party interest in the funds, the lawyer owes no duty to a creditor of the client and must act in the
best interests of the client.2  The mere assertion of an unsecured claim by a creditor does not create an
“interest” in the funds held by the lawyer.3  Therefore, claims unrelated to the subject matter of the
representation, though just, are not sufficient to trigger duties to the creditor without a valid assignment or
perfected lien.

All ethics opinions and legal authorities agree that an “interest” in the funds held by the lawyer include a
statutory lien, a judgment lien and a court order or judgment affecting the funds.4  Likewise, agreements,
assignments, lien protection letters or other similar documents in which the client has given a third party an
interest in specific funds trigger a duty under Rules 1.15 (b)(4) and (5) even though the lawyer is not a party



to such agreement or has not signed any document, if the lawyer is aware that the client has signed such a
document.5   In other words, a third party’s interest in specific funds held by the lawyer is created by some
source of obligation other than Rule 1.15 itself.6 Whether they create binding contractual obligations,
assurance of payment from the lawyer may also create ethical duties to third parties under Rule 1.15. 7  The
basis for such duties is the fundamental duty of lawyers to deal honestly with third parties. Rules 4.1 and
8.4(c).  Before the lawyer may give a third party an assurance of payment, the lawyer should discuss the
matter with the client, because it is ultimately a matter for the client to decide.8  If the lawyer is asked to
sign a document assuring payment, the lawyer should explain to the client the ramifications, including the
lawyer’s potential ethical and civil liability, ensure that the client is competent to understand the
explanation, and obtain the client’s informed consent.9

The Committee understands that there will be occasions when a lawyer may not be able to determine
whether a third party is entitled to funds held by the lawyer, for example, when there exists a dispute
between the client and the third party over the third party’s entitlement. Legal and factual issues may make
the third party’s claim to entitlement or the amount claimed uncertain.  Rule 1.15 (b)(4) and (5) does not
require the lawyer to make that determination.  When faced with competing demands from the client and
third party the lawyer must be careful not to unilaterally arbitrate the dispute by releasing the disputed funds
to the client.10  Conversely, a lawyer should not disburse the client's funds to a third party if the client has a
non-frivolous dispute with the third party.11 When the client and a third party have a dispute over
entitlement to the funds, the lawyer should hold the disputed funds in trust for a reasonable period of time
or interplead the funds into court.12  To avoid or reduce the occurrence of such conflicts, the Committee
recommends that at the outset of the representation, preferably in the engagement letter or contract, the
lawyer clearly explain that medical liens will be protected and paid out of the settlement proceeds or
recovery.

Does Rule 1.15(b) Require that the Lawyer Have Actual Knowledge of a Third Party’s Lien or Claim to the
Funds Held by the Lawyer?

Rules 1.15(b)(4) and (5) and Comment 4 appear to require that a lawyer have “actual knowledge” of a third
party’s interest in funds held by the lawyer.  Comment 4 states in pertinent part:

[a]dditionally, a lawyer may have a duty under applicable law to protect such third-party claims against
wrongful interference by the client, and accordingly may refuse to surrender the property to the client.  For
example, if a lawyer has actual knowledge of a third party’s lawful claim to an interest in the specific funds
held on behalf of a client, then by virtue of a statutory lien (e.g., medical, workers’ compensation, attorney’s
lien, a valid assignment executed by the client, or a lien on the subject property created by a deed of trust),
the lawyer has a duty to secure the funds claimed by the third party. (emphasis added)

Other authorities have likewise adopted the view that Rule 1.15(b)(4) and (5) requires that the lawyer have
actual knowledge of a third party’s lawful claim to an interest in the specific funds held by the lawyer. 
Arizona Ethics Op. 98-06; Conn. Bar. Op. 95-20.  However, in some situations under federal and state law,
the lawyer need only be aware that the client received medical treatment from a particular provider or
pursuant to a health care Plan.  In those instances, notice of lien or a lien letter may not be required in order
for that third party to claim entitlement to funds held by lawyer.13  The effect of such state and federal laws
on a lawyer’s obligation to a third party is a question of law beyond the purview of this Committee.  The
lawyer will need to know and understand the law in order to determine whether it creates a valid interest in
the funds held by the lawyer.14

Prior Opinions

In Legal Ethics Opinion 1747 (rev. 2000), the Committee opined that if a third party has a legal interest in
settlement funds by virtue of a statutory lien, consensual lien, contract or court order, the lawyer may not



ignore that third party’s interest in the funds held by the lawyer and disburse those funds to the client, even
if the client so directs.15  As this Committee observed in Legal Ethics Opinion 1747:

Well before LEO 1413 was issued, the Virginia Supreme Court concluded, in the context of a settlement
attorney handling a real estate closing, that the lawyer's fiduciary duties under Canon 9 extended to
protecting funds owed to or claimed by third parties, and not simply the client.  Pickus v. Virginia State Bar,
232 Va. 5, 348 S.E.2d 202 (1986) (decided under former DR 9-102).  Pickus, a new attorney, allowed a
coercive client, the seller, to receive directly the settlement proceeds without having determined whether a
prior deed of trust lien on the subject real estate had been released. As things turned out, the prior lien had
not been satisfied. The Court upheld the disciplinary board's finding that DR 9-102 had been violated,
holding that DR 9-102 was promulgated to protect third parties as well as clients. 232 Va. at 14.

On the other hand, if the third party has not taken the steps necessary in order to perfect its lien or claim to
the funds in the lawyer’s possession, or has no contract, order or statute establishing entitlement to the
funds, the lawyer’s primary duty is to the client.  Under those circumstances, the lawyer may ethically
follow the client’s direction to disregard the third party claim and deliver the funds to the client.16  Of
course, if the lawyer releases the funds to the client, the lawyer should inform the client of the risks
involved in disregarding a third person's claim.17 For example, the lawyer should explain that while the
lawyer may not have an ethical duty under the rules to deliver funds to the third party, the third party may
nonetheless have a civil claim or other remedies against the client that may be pursued after the funds have
been released to the client.  With these basic principles in hand, the Committee turns to three hypothetical
situations in which the ethical obligations of the lawyer in handling funds claimed by a third party are
discussed.

Hypothetical One – Duty to Investigate Potential Lien

A client retains a lawyer to pursue a claim for personal injuries.  The client advises the lawyer that at least
some of his medical bills were paid by an employer-sponsored health Plan (“the Plan”).18  The lawyer is
aware that Virginia has an anti-subrogation statute that bars health insurers from asserting subrogation
rights.  Va. Code § 38.2-3405.  The lawyer is also aware that some health Plans are self-funded ERISA
Plans that may preempt state law.19  The lawyer does not know if the client’s Plan is self-funded and even if
it is self-funded, the lawyer does not know if the Plan provides for reimbursement rights.  The lawyer does
not know if the Plan’s administrator is aware of the client’s personal injury claim. 

Do the Rules of Professional Conduct permit the lawyer to disburse the settlement proceeds to the client
without investigating whether the Plan is entitled to assert a claim against the client’s settlement?

Under the circumstances presented in Hypothetical 1, the Committee believes that the answer is a qualified
“yes.” The facts presented in the instant hypothetical are quite different from those in the cited authorities
requiring the lawyer to protect a third party’s claim to the funds being administered by the lawyer.  A lien or
claim has not been asserted and the lawyer has insufficient information to know whether a valid lien or
claim even exists. Here, the lawyer would have to affirmatively investigate both the facts and the law to
determine whether the Plan has a lien on or entitlement to a portion of the funds held by the lawyer.  In so
doing, it is likely that the lawyer would have to communicate with the Plan to determine if the Plan is
exempt from Virginia’s anti-subrogation statute.  The lawyer would also have to find out if the Plan has a
right of reimbursement and, if so, the amount to which the Plan claims to be entitled. 20   By having these
communications with the Plan the lawyer would be disclosing to the Plan’s agents that a Plan beneficiary is
seeking a recovery or settlement against a third party.  Communication with the Plan could remind or
encourage the Plan to perfect a lien or claim to the client’s settlement of which the Plan was not aware. 
Depending on the circumstances, such a disclosure could be detrimental to the client and contrary to the
client’s interests.  Rule 1.6(a) prohibits a lawyer from disclosing information that the client has requested
not be disclosed “or the disclosure of which would be likely to be detrimental to the client, unless the client
consents after consultation. . . .”



A lawyer faced with the circumstances presented in Hypothetical 1 must first consult with the client about
whether to have communications with the Plan, explaining to the client both the risks and benefits of having
such communication and obtain the client’s informed consent to affirmatively investigate the Plan’s possible
claim to an interest in the client’s settlement.  If after warning the client of the possible consequences of not
reimbursing the Plan, the client directs the lawyer to not communicate or further investigate the Plan’s right
of reimbursement, the lawyer should confirm in writing the client’s direction and the possible consequences
of that course of action.21 Although the lawyer will not violate Rules 1.15(b)(4) or (b)(5) and is therefore
not subject to professional discipline by the bar, the lawyer and/or the client may suffer civil liability under
federal law if the Plan seeks reimbursement of medical expenses that have not been paid out of the
settlement.  Therefore, the lawyer has an ethical duty to advise the client of the potential liability of
disbursing the funds without preserving any funds to reimburse the Plan.  See Rules 1.2 and 1.4.

While a lawyer may not knowingly disregard a lien or third party claim that has been properly asserted
against the settlement funds, the question raised in this hypothetical is whether the lawyer has an ethical
duty, without authorization from the client, to actively investigate a third party’s potential claim against the
settlement funds.  The Committee believes that, under the circumstances presented in the first hypothetical
involving ERISA Plan claims, the Rules of Professional Conduct do not impose such a duty on the lawyer
unless the client has authorized further communication with the Plan and further investigation of the Plan’s
unasserted right of reimbursement. 

Hypothetical Two – Reasonable Effort to Determine Validity of Claim

Assume now that the Plan administrator has sent to the lawyer a letter asserting subrogation rights.  The
lawyer has responded in writing requesting documents to determine whether the Plan has a meritorious
claim to portions of the settlement funds.  Specifically, the lawyer has requested documentation that the
Plan is self-funded and documentation that the Plan has a right of reimbursement.  The lawyer has requested
the documentation in thirty days.  After waiting thirty days with no response, the lawyer sends a second
request to the health Plan administrator notifying the Plan administrator that if the requested documents are
not received in fifteen days the lawyer will disburse the settlement without preserving any funds to
reimburse the Plan. 

If the Plan administrator does not respond to the lawyer’s second request within fifteen days, do the Rules
of Professional Conduct permit the lawyer to disburse the settlement funds to the client without preserving
any funds to reimburse the health Plan?

A lawyer owes an ethical duty to act with reasonable diligence and competence in handling a client’s legal
matter.  Rules 1.1 and 1.3.  The Rules of Professional Conduct are rules of reason.22  A lawyer cannot be
reasonably expected to hold or preserve funds indefinitely on the possibility that the Plan might at some
point in the future demonstrate its entitlement to the funds it claims.  Most opinions hold that the lawyer
may not sit on the funds for a prolonged period of time because of the lawyer’s obligation to act diligently
under Rule 1.3 and Rule 1.15(b)(4)’s requirement that the lawyer “promptly pay or deliver” funds to the
client or third party.23  As stated in Comment [4] to Rule 1.15, “[p]aragraphs (b)(4) and (b)(5) do not
impose an obligation upon the lawyer to protect funds on behalf of the client’s general creditors who have
no valid claim to an interest in the specific funds or property in the lawyer’s possession.” 

In this hypothetical, the lawyer has exercised reasonable diligence to determine whether the Plan has a valid
subrogation claim or lien but the Plan has not responded to the lawyer’s inquiries.  The lawyer still does not
know whether the Plan has a valid claim or lien.  Comment [4] to Rule 1.15 provides further:  “[a] lawyer
does not violate paragraphs (b)(4) and (b)(5) if he has acted reasonably and in good faith to determine the
validity of a third-party’s claim or lien.” As discussed in the Committee’s analysis of Hypothetical 1, the
lawyer must first consult with the client regarding the course of action to take, informing the client to the
fullest extent possible of the risks and benefits of further communication with the Plan to determine the
existence and extent of the Plan’s claim; or, alternatively, disregarding the Plan’s claim and releasing the
funds to the client.  Under the circumstances presented in hypothetical 2, the Committee believes that the



lawyer has acted reasonably and in good faith to determine if the Plan has a claim to or interest in the funds
in the lawyer’s custody or control and may, after consultation with the client, disburse the settlement funds
to the client without holding back funds to reimburse the Plan.

Hypothetical Three – Reasonable Effort to Determine Validity and Amount of Claim

Another question is raised by a different hypothetical.  Lawyer represents an 80 year client who fell at a
hospital and sustained a hip fracture.  She had a Medicare Advantage (MA) Plan which paid most of the
medical bills.   The lawyer settled with the hospital in mediation.  The lawyer sent the Plan’s lawyer an
email indicating that the lawyer does not believe it has subrogation rights, based on the written health Plan,
which is silent on subrogation, and the relevant case law.  Lawyer received a written response from the
Plan’s lawyer asserting subrogation rights and citing to the federal regulations.24  The letter did not provide
the lawyer with the amount of its claim. The letter invited the lawyer to provide cases and the Plan language
the lawyer was relying upon to challenge the Plan’s right of subrogation.  The lawyer promptly emailed a
letter back to the Plan, citing cases in support of the lawyer’s position and referencing the absence of a
subrogation provision in the health Plan.  The lawyer specifically requested the amount of the claim and any
legal authority the Plan relies upon to counter the cases cited by the lawyer.  A month has now passed since
the lawyer replied to the health Plan and the lawyer has not received a response back from the Plan’s lawyer
even though the lawyer has sent at least 3 follow-up emails and left a voicemail message with the Plan’s
lawyer. 

Under these circumstances, has the lawyer exercised reasonable diligence and good faith to determine both
the validity and amount of the Plan’s claim such that the Rules of Professional Conduct permit the lawyer to
disburse the settlement funds to the client without preserving any funds to reimburse the health Plan?

As in hypothetical 2, the Committee believes that the lawyer has exercised reasonable diligence and good
faith to determine both the validity and the amount of the Plan’s claim, such that the lawyer may, after
consultation with the client, disburse the settlement funds to the client without preserving any funds to
reimburse the health Plan. 

Conclusion

The mere assertion of a claim by a third party to funds held by the lawyer does not necessarily entitle the
third party to such funds.    A lawyer must exercise competence and reasonable diligence to determine
whether a substantial basis exists for a claim asserted by a third party.25  If no such basis exists, or if the
third party has failed to take the steps required by law to perfect its entitlement to the funds, a lawyer may
release those funds to the client, after appropriate consultation with the client regarding the consequences of
disregarding the third party’s claim. 

If the lawyer reasonably believes that the third party has an interest in the funds held by the lawyer, the
lawyer may not disburse to the client funds claimed by the third party, even if the client so directs.  In prior
opinions this Committee has held that a lawyer may not disregard the valid claims of a third party,26 and
lawyers have been subject to discipline for disbursing to the client funds to which a third party claimed
entitlement.27 When the client has a non-frivolous dispute over the third party’s entitlement to funds, or the
lawyer cannot determine, as between the client and the third party, who is entitled to the funds, the lawyer
should hold the disputed funds in trust until the dispute is resolved or interplead them into court.  A lawyer
who chooses to hold or interplead the disputed funds instead of releasing the funds to the client does not
violate Rule 1.15(b).  A lawyer who acts in good faith and exercises reasonable diligence to determine the
validity of a third party’s claim or lien is not subject to discipline under Rule 1.15(b).  Whether the lawyer
faces civil liability for failing to protect a third party lien or claim is a legal issue beyond the purview of this
Committee.28

This opinion is advisory only and not binding on any court or tribunal.
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whose client was ordered to pay arrearage in child support, cannot release escrow proceeds from real estate
sale without client consent).

12   Ariz. Comm. On Rules of Prof ’l Conduct, Formal Op. 98–06 (1998); Ga. State Disciplinary Bd.,
Advisory Op. 94–2 (1994); Va. Standing Comm. on Legal Ethics, Op. 1747 (2000)

13  A written notice of lien is not required if the lawyer is on notice that the client’s medical care was
provided or paid for by the Commonwealth of Virginia.  Va. Code §8.01-66.5(A).  Medicare liens do not
require notice and there is no statute of limitations. See 42 U.S.C. §§ 1395y(b)(1) & (2), 2651-2653. 



Beginning January 1, 2011, personal injury claims from Medicare-eligible claimants are required to be
reported to Medicare. Further, Medicare is entitled to 100% recovery of the benefits it paid during treatment
for the injury minus its pro rata share of the client’s legal fees and expenses and will seek reimbursement
from any settlement or payment for the claim. Failure to comply with the reporting or reimbursement
requirements can result in a $1,000 daily fine per claimant, interest, and double damages.  For more
information see 42 U.S.C. 1395y, 42 CFR § 411.37 (2009), and the webpage for the Centers for Medicare
and Medicaid Services (CMS), the federal agency that oversees Medicare, at
http://www.cms.hhs.gov/MandatoryInsRep/.

14   Phila. Bar Ass’n Prof ’l Guidance Comm., Op. 2000–3 (2000).

15  See Aetna Cas. & Sur. Co. v. Gilreath, 625 S.W.2d 269 (Tenn. 1981) (lawyer has duty to honor
employer's statutory workers' compensation lien); Alaska Bar Ass’n Ethics Op. 92-3 (1992) (lawyer may
not follow client’s instruction to disregard facially valid assignment or statutory lien in favor of third party;
lawyer should advise client that he will hold disputed funds in trust until dispute is resolved).California
Formal Ethics Op. 1988-101 (lawyer whose client agreed to pay recovery proceeds to health care provider
may not ignore agreement and disburse all money to client upon client's request); Connecticut Informal
Ethics Op. 06-09 (2006) (firm that drafted promissory note in which client promised to pay third party out
of settlement may not give all proceeds to client despite unsuccessful effort to locate third party; firm must
continue to hold money in interest-bearing account until third party is found or until firm receives copy of
judgment, stipulation, or binding decision stating that it shall release funds); Maryland Ethics Op. 94-19
(1993) (lawyer must disregard client instruction not to pay creditor where client had valid agreement with
creditor); Ohio Supreme Court Ethics Op. 95-12 (1995) (lawyer must disregard client's instructions not to
pay physician from proceeds when client entered earlier agreement to pay medical expenses from such
proceeds); South Carolina Ethics Op. 94-20 (1994) (if lawyer knows client has executed valid doctor's lien
he may not comply with client's instruction that lawyer disregard it; no principle of client loyalty or
confidentiality permits lawyer to violate ethical obligations to third persons of notification and delivery).

16  Janson v. Cozen & O'Connor, 676 A.2d 242 (Pa. Super. Ct. 1996) (lawyer who holds client's funds in
escrow owes no special fiduciary duty to third person who makes claim against funds where there is no
agreement between client and third person regarding those funds); Farmers Ins. Exch. v. Zerin, 61 Cal.
Rptr.2d 707 (Cal. Ct. App. 1997) (lawyer who recovered tort settlement on clients' behalf is not legally
obligated to clients' medical insurer to withhold portion of funds from distribution to ensure insurer's
reimbursement); Maryland Ethics Op. 97-20 (1997) (lawyer may disburse entire settlement to client where
hospital failed to timely submit bills to insurer and thus had no legally valid claim).  See also Arizona Ethics
Op. 88-6 (1988) (third-party claim that is not perfected lien or assignment does not affect client's right, and
lawyer should advise claimant to take issue up with client); Colorado Ethics Op. 94 (1993) (lawyer must
distribute promptly to client if third person's claim against client property does not arise out of statutory
lien, contract, or court order); Connecticut Informal Ethics Op. 95-20 (1995) (lawyer has no duty to act on
mere assertions of third-party interests or to investigate whether third persons have interests in client
property); Maine Ethics Op. 116 (1991) (lawyer who represents client in both real estate transaction and
divorce must turn real estate proceeds over to client even if lawyer reasonably believes that client does not
intend to comply with divorce order); Maryland Ethics Op. 97-9 (1997) (settlement money may be
disbursed to client even though two lawyers assert claim to proceeds for services in other, unrelated
matters); Philadelphia Bar Ass,n Ethics Op. 86-134 (1986) (lawyer must disburse to client without retaining
anything for physicians who are owed payment, provided that there is no agreement between doctors and
client regarding proceeds from settlement); South Carolina Ethics Op. 89-13 (1989) (lawyer not required to
pay half of injury settlement to client's ex-wife under divorce decree where lawyer was not served with
process as required by decree).  See generally 1 G. Hazard & W. Hodes, The Law of Lawyering §19.6 (3d
ed. 2001 & Supp. 2005-2) (lawyer not a “neutral observer” and “must favor the client when the other party's
claims are not solid”).

17  Cleveland Ethics Op. 87-3 (1988); South Carolina Ethics Op. 93-31 (1993).



18 Most employer-sponsored health care Plans are governed by the Employment Retirement Income
Security Act of 1974 (“ERISA”), 29 U. S. C. §1001 et seq.

19  The pivotal issue is whether the client has received medical care paid under an insured Plan—in which
case the Plan may be subject to the anti-subrogation statute, or a self-funded Plan—in which case the
ERISA laws may preempt state law and the anti-subrogation statute may not apply.  Thus, ascertaining the
nature of the employer-sponsored Plan is a critical step in determining whether the Plan is entitled to funds
held in settlement of the client’s case.  If the Plan is self-funded, the terms of the Plan documents control the
extent of its claimed right

of subrogation or reimbursement.  If the Plan is not self-funded, but fully insured, the Virginia anti-
subrogation statute bars subrogation in contracts of health insurance.

20  In Hypotheticals 1 and 2 the Committee assumes that the client has not executed any writing creating a
contractual obligation to reimburse the Plan.

21  Possible consequences that the lawyer should consider discussing with the client include the fact that the
Plan documents might contain a requirement that the client notify the Plan of third party recovery actions
and that the Plan might have the right to refuse payment of future medical expenses if the Plan is not
reimbursed, as well as to hold the client civilly liable for non-payment.

22 Preamble to Virginia Rules of Professional Conduct (Scope).

23  The Dishonored Medical Lien: A New Trend in Bar Complaints, 25 Ariz. Att’y 17 (1989) at 17;
Attorneys’ Ethical Obligations to the Clients’ Creditors, 67 N.Y. St. B.J. 40 (1995); Phila. Bar Ass’n Prof ’l
Guidance Comm. Op. 91–6 (1991).

24 42 C.F.R. 422.108 (Medicare secondary payer (MSP) procedures).

25  The Committee acknowledges with great concern the increasing complexity of the task a lawyer faces 
in resolving liens.  This is caused in part by more recent state and federal laws and regulations in this area. 
The time and expense necessary to handle such matters properly has increased dramatically over the
years.    As one expert has noted:

The phenomenon has spawned a whole new industry with many companies taking on the task of “lien
resolution” and providing an alternative to the personal injury bar. Personal injury attorneys may now hire
experts in these complex areas. It may be cost effective and result in a better outcome for the client if these
issues are contracted out to firms or companies with knowledge and expertise in these issues. Additionally,
the increased recovery actions by governmental agencies has had another impact on this area. It has and will
continue to delay the ability to settle the claims that exist as the government agencies become flooded with
more and more of these claims. It can tie up the resources of plaintiffs’ attorneys and result in funds
languishing in non-interest bearing or IOLTA accounts for extended periods of time.

Pi-Yi Mayo, Medicare and Medicaid Claims:  State Bar of Texas Advanced Personal Injury Law Course
(2011) at 3.

26 Va. Legal Ethics Op. 1747 (2000) (unethical for lawyer to disburse funds to client when client had agreed
to pay third party medical group out of the settlement proceeds held by lawyer; lawyer owed duty to hold
funds if third party claim was in dispute or interplead the disputed funds into court if client would not
authorize disbursement to medical group).

27 Virginia State Bar v. Timothy O’Connor Johnson, Case No. CL09-2034 (Richmond Cir. Ct. August 11,
2009).  Lawyer violates former Rule 1.15 (c)(4) when refusing to honor chiropractor’s consensual lien with



client, directing client’s lawyer to pay total amount owed to chiropractor out of settlement of client’s
personal injury case.  Although lawyer was not a party to the assignment of benefits, lawyer knew that
client had contracted with chiropractor to pay the medical bill out of settlement.  When the chiropractor
refused to reduce his bill, lawyer unilaterally arbitrated the dispute by disbursing to chiropractor an amount
less than what was owed.  Lawyer owed a duty to either pay the full amount owed to chiropractor or hold
the amount in dispute in trust until client and chiropractor could resolve their dispute, or interplead the
disputed funds into court.  The court cited with approval Legal Ethics Opinion 1747 and comment [4] to
Rule 1.15 and affirmed the District Committee’s finding of misconduct.

28 For a lawyer’s civil liability under such circumstances, see, e.g., Kaiser Found. Health Plan, Inc. v.
Aguiluz, 54 Cal. Rptr. 2d 665 (Ct. App. 1996) (attorney who knew client had agreed to repay medical
provider from settlement proceeds was liable for amount client owed provider); Shelby Mut. Ins. Co. v.
Della Ghelfa, 513 A.2d 52 (Conn. 1986) (insurer could enforce lien against lawyer who disbursed proceeds
to insured); Unigard Ins. Co. v. Fremont, 430 A.2d 30 (Conn. Super. Ct. 1981) (lawyer liable for conversion
because of failure to honor a statutory insurer’s lien); Bonanza Motors, Inc. v. Webb, 657 P.2d 1102 (Idaho
Ct. App. 1983) (law firm liable for failing to honor assignment that client, but not firm, had signed); W.
States Ins. Co. v. Louise E. Olivero & Assocs., 670 N.E.2d 333 (Ill. App. Ct. 1996) (firm’s failure to honor
subrogation lien constituted conversion); Roberts v. Total Health Care, Inc., 709 A.2d 142 (Md. 1998)
(liability based on lawyer’s knowledge of statutory lien or valid assignment); Leon v. Martinez, 638 N.E.2d
511 (N.Y. 1994) (if enforceable assignment is proven, lawyer is liable to pay the creditor the assigned
amount); Prewitt v. City of Dallas, 713 S.W. 2d 720 (Tex. App. 1986) (a lawyer’s constructive notice of the
city’s right to the first money paid to the firm’s client rendered the law firm liable after it paid those monies
out to its client).













 
 

VIRGINIA:  
 
 In the Supreme Court of Virginia held at the Supreme Court Building in the  
City of Richmond on Thursday the 4th day of January, 2024.  
 
 On November 8, 2023, came the Virginia State Bar, by Chidi I. James, its President, and 

Cameron M. Rountree, its Executive Director, pursuant to the Rules for Integration of the 

Virginia State Bar, Part Six, Section IV, Paragraph 10-4, and filed a Petition requesting 

consideration of Legal Ethics Opinion No. 1900. 

 Whereas it appears to the Court that the Virginia State Bar has complied with the 

procedural due process and notice requirements of the aforementioned Rule designed to ensure 

adequate review and protection of the public interest, upon due consideration of all material 

submitted to the Court, it is ordered that Legal Ethics Opinion No. 1900 be approved as follows, 

effective immediately: 

LEGAL ETHICS OPINION 1900. LAWYER’S DUTY TO DISCLOSE DEATH OF 
CLIENT. 
 

QUESTION PRESENTED 

When a lawyer’s client dies during the representation, what duty does the lawyer have to disclose 

the client’s death to opposing counsel or to the court? 

APPLICABLE RULES AND OPINIONS 

Rule 3.3. Candor Toward The Tribunal. 
 

(a) A lawyer shall not knowingly: 
(1) make a false statement of fact or law to a tribunal; 
(2) fail to disclose a fact to a tribunal when disclosure is 

necessary to avoid assisting a criminal or fraudulent act by the client; 
*  *  * 
Rule 4.1. Truthfulness In Statements To Others. 

 
In the course of representing a client a lawyer shall not knowingly: 
(a) make a false statement of fact or law; or 
(b) fail to disclose a fact when disclosure is necessary to avoid 
assisting a criminal or fraudulent act by a client. 

Legal Ethics Opinion: 952 (1987). 
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ANSWER 

The lawyer must disclose the client’s death to opposing counsel or the opposing party if 

pro se before any further substantive communication. If the matter is before a court, the lawyer 

must disclose the client’s death to the court no later than the next communication with, or 

appearance before, the court. 

ANALYSIS 

The ethical duties begin with the legal conclusion that the death of the client terminates 

the representation and the lawyer’s actual authority to act for the client. Restatement (Third) of 

the Law Governing Lawyers, § 31 Termination of a Lawyer’s Authority, Comment e. Given that 

foundation, any act or omission that perpetuates the belief that the lawyer represents the client or 

has any authority to act on behalf of a client violates Rule 4.1 either by affirmatively 

misrepresenting the lawyer’s authority or by failing to act and therefore passively 

misrepresenting the lawyer’s authority. 

In Formal Opinion 397, the American Bar Association Standing Committee on Ethics and 

Professional Responsibility concluded: 

The death of a client means that the lawyer, at least for the 
moment, no longer has a client and, if she does thereafter 
continue in the matter, it will be on behalf of a different 
client. We therefore conclude that a failure to disclose that 
occurrence is tantamount to making a false statement of 
material fact within the meaning of Rule 4.1(a). . . . Prior to 
the death, the lawyer acted on behalf of an identified client. 
When, however, the death occurs, the lawyer ceases to 
represent that identified client. Accordingly, any subsequent 
communication to opposing counsel with respect to the 
matter would be the equivalent of a knowing, affirmative 
misrepresentation should the lawyer fail to disclose the fact 
that she no longer represents the previously identified client. 

The opinion also concludes that an appearance before a court without disclosing the 

client’s death would violate Rule 3.3 by making a false statement of material fact to the court. 

Therefore, the ABA concluded, the lawyer must inform the opposing lawyer and the court of the 

client’s death in her first communication after learning of that fact. 
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The committee agrees that the lawyer must disclose the client’s death before any further 

substantive communication with opposing counsel and must disclose to the court no later than 

the first communication or appearance after learning of the client’s death. The lawyer does not 

violate Rule 4.1 by simply avoiding any substantive communication with opposing counsel 

while, for example, determining whether there is a representative of the client’s estate and 

whether that representative wishes to hire the lawyer to continue to pursue the client’s claim. 

LEO 952, which concluded that a lawyer can accept a settlement offer without disclosing 

the client’s death absent a direct inquiry about the client’s health, but that the lawyer should 

disclose the client’s death when accepting the offer to “avoid an appearance of impropriety,” is 

overruled by this opinion. The committee concludes that a lawyer cannot accept or make an offer of 

settlement on behalf of a deceased client, even if the lawyer discloses the client’s death at the same 

time. As stated above, the lawyer has no client and no authority to accept or make a settlement after 

the client’s death unless and until the administrator of the estate or other successor in interest retains 

the lawyer to pursue any remaining claim on behalf of the estate. 
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