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Virginia Military Parents Equal Protection Act

and

Service Member’s Civil Relief Act (SCRA)

by: Regina F. Amick, Esq.
Wolcott Rivers Gates and
Allison Anders, Esq.
Chaing Anders

I. The Virginia Military Parents Equal Protection Act in a Nutshell

a. The Virginia Military Parents Equal Protection Act provides protections and
procedures to ensure military parents are able to maintain contact with their
children during their deployment.

b. The Act is comprised of four statutes: Virginia Code Sections 20-124.7
through 20-124.10, and accomplishes the following objectives:

i

jii.

iv.

It defines “deploying parent” and “deployment.”

It allows a military parent who already has court ordered visitation to
delegate his/her time to a family member during his deployment. If
the military parent already has court ordered physical custody, it
allows him/her to provide visitation rights to a family member,
however, neither of these create a separate right to visitation in the
family member.,

The family member must have a “close and substantial” relationship
with the child; and the Court must find that such delegation is in the
child’s best interest.

In the absence of any prior order for custody, visitation, or support
order, the Act mandates an expedited hearing.

The Act mandates all temporary orders entered pursuant to this
statute shall provide specific language for the non-deploying parent to
facilitate communication and contact between deploying parent and
child during the deployment, and that the deploying parent provide
information regarding his/her leave schedule.
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I1.

The Virginia Military Parents Equal Protection Act - Broken Down
1. Section 20-124.7, Definitions.

“Deploying parent or guardian” means a parent of a child under the age
of 18 whose parental rights have not been terminated by a court of
competent jurisdiction or a guardian of a child under the age of 18 who
is deployed or who has received written orders to deploy with the
United States Army, Navy, Air Force, Marine Corps, Coast Guard,
National Guard, or any other reserve component thereof.

“Deployment” means compliance with military orders received by a
member of the United States Army, Navy, Air Force, Marine Corps,
Coast Guard, National Guard, or any other reserve component thereof
to report for combat operations or other active service for which the
deploying parent or guardian is required to report unaccompanied by
any family member.

» Noteworthy: The Act was enacted in 2008 and was last amended in 2011. In

2019, Space Force was established, which is a separate and distinct branch of
the armed forces. It is organized under the Department of the Air Force,
similar to how the Marine Corps is organized under the Department of the
Navy. The statute has not yet been amended to expressly include “Space
Force,” in the definition, however, this has been brought to the attention of the
Family Law Coalition

Noteworthy: The definition of “deployment” states “or other active service for
which the deploying parent or guardian is required to report unaccompanied
by any family member.” Some tours may be accompanied but it is not realistic
for the child to go.

2. Section 20-124.8. Deployment; temporary order.

§20-124.8(A) Any court order limiting previously ordered custodial or
visitation rights of a deploying parent or guardian due to the parent’s or
guardian’s deployment shall specify the deployment as the basis for the order
and shall be entered by the court as a temporary order. Any such order shall
further require the nondeploying parent or guardian to provide the court with
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30 days advance written notice of any change of address and any change of
telephone number.

>

Real-Life Scenario: Suppose Jimmy, a dedicated Marine who happens to
have primary physical custody of his children, receives orders to Bahrain
for one year. Jimmy’s ex-wife files for primary physical custody during the
deployment. The Court awards Mother physical custody. The order must
state that fimmy's deployment is the basis for the order, and that it is
temporary.

§20-124.8(B) The court, on motion of the deploying parent or guardian to
delegate visitation to a family member, including a stepparent, with whom the
child has a close and substantial relationship and upon finding that such
delegation is in the best interests of the child, may enter an order delegating
visitation that:

>

(1) Delegates all or a portion of the deploying parent’s or guardian’s
visitation rights to such family member, if the deploying parent or guardian
had visitation rights with the child prior to the deployment; or

(2) Provides visitation rights to such family member, if the deploying
parent or guardian had physical custody of the child prior to the
deployment and the nondeploying parent or guardian, or a family member
of the nondeploying parent or guardian, is awarded physical custody
during the deployment.

An order delegating or providing visitation rights to a family member
pursuant to this subsection does not create a separate right to visitation in
the family member to whom visitation rights are delegated or provided.
The deploying parent or guardian may at any time, and the nondeploying
parent or guardian may upon a showing of a material change in
circumstances, file a motion to rescind the order delegating or providing
visitation rights to a family member and such order shall terminate by
operation of law upon the return of the deploying parent or guardian from
deployment. Written notice of the return of the deployed parent or
guardian and the termination of the delegated visitation shall be provided
by the previously deployed parent or guardian to any family member
whaose visitation is thereby terminated

Real life scenarijos:

* Jimmy, as deploying parent, must file the Motion - not the family
member or non-deploying parent.
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= Jimmy should file well before he leaves so he can provide evidence of
a “close and substantial” relationship, however, if he has to leave
quickly, the statute provides for telephone or video appearance
pursuant to Virginia Code Section 20-124.9(B).

*  “Close and substantial” is undefined by statute or caselaw. Jimmy’s
attorney should provide proof of frequency of contact, photograph and
video evidence of the children lovingly interacting with the family
member, perhaps present evidence of drawings and cards the kids
made for the family member, and have the family member testify as to
his/her relationship with the children and the frequency of contact.

* When Jimmy comes home from deployment, the family member’s
visitation is terminated by operation of law. Jimmy is required to
provide written notice of termination of the delegated visitation to the
family member.

= What if something goes wrong with the family member’s visitation
during deployment? The non-deploying parent may file a Motion to
Amend based upon a material change in circumstances; Jimmy may
rescind visitation at any time.

® Now that the family member has had court ordered visitation, haven't
we opened the door to his/her filing for more visitation in the future?
No, an order delegating or providing visitation rights to a family
member pursuant to this subsection does not create a separate right to
visitation. Even though this is in the statute, it's worth writing in the
order.

§20-124.8(C) The court, on motion of the deploying parent or guardian
returning from deployment seeking to amend or review the custody or
visitation order entered based upon the deployment, shall set a hearing on
the matter that shall take precedence on the court’s docket, and shall be set
within 30 days of the filing of the motion. For purposes of this hearing, the
nondeploying parent or guardian shall bear the burden of showing that
reentry of the custody or visitation order in effect before the deployment is
no longer in the child's best interests.

§20-124.8(D) This section shall not otherwise preclude a parent or guardian
from petitioning for a modification of a custody or visitation order based
upon a change in circumstances.
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» Real-Life Scenario: Jimmy gets home from deployment and his ex has primary
physical custody of the children pursuant to the temporary order entered
before he left. Jimmy must file a motion to amend this order, and the court
SHALL set a hearing on the matter that shall take precedence on the court’s
docket and shall be set withing 30 days of filing the motion. It would be best
for Jimmy to have his lawyer do this in advance so he gets the kids back upon
his return.

3. Section 20-124.9. When no order is in place; expedited hearing; conduct of
hearing.

§20-124.9 (A) If no court order exists as to the custody, visitation, or support
of a child of a deploying parent or guardian, any petition filed to establish
custody, visitation, or support for a child of a deploying parent or guardian

shall be so identified at the time of filing by the deploying parent or guardian
to ensure that the deploying parent or guardian has access to the child, and

that reasonable support and other orders are in place for the protection of the
parent-child or guardian-child relationship, consistent with the other
provisions of this chapter. Such petition shall be expedited on the court’s
docket in accordance with § 20-108.

§20-124.9 (B) In any proceeding under this chapter where a deploying parent
or guardian is reasonably unable to appear as a result of his/her deployment,
the court, upon motion of the deploying parent or guardian and for good cause
shown, may conduct any hearing using a telephonic communication system or
an electronic audio and video communication system to provide for the
appearance of any parties and witnesses.

4. §20-124.10. Contents of temporary custody or visitation order.

Any order entered pursuant to §20-124.8 shall provide that (i) the
nondeploying parent or guardian shall reasonably accommodate the leave
schedule of the deploying parent or guardian, (ii) the nondeploying parent
shall facilitate opportunities for telephonic and electronic mail contact
between the deploying parent or guardian and the child during the
deployment period, and (ii) the deploying parent or guardian shall provide
timely information regarding his/her leave schedule to the nondeploying
parent or guardian.

Real-Life Scenario: This is required language that must go in the order. In
addition, while the applicability of this Act is limited to a specific set of
circumstances, however, this language is useful for drafting custody and
visitation agreements.
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5. Does this Act apply to Relocation cases when the military member gets
orders out of state?

No, the Act only applies to situations where one parent deploys in accordance
with military orders. Rubino v. Rubino, 64 Va. App. 256, 262 (2015)(holding
that the Circuit court abused its discretion in considering the Virginia Military
Parents Equal Protection Act when it awarded primary physical custody of the
parties’ children to the father unless the mother relocated to Virginia because
the Act did not apply where the father was not deployed when his orders
permitted his family to accompany him).

II1. Service Member’s Civil Relief Act (SCRA) 50 USC §3911 et seq.
§3912 - Jurisdiction and Applicability

SCRA applies to any judicial or administrative proceeding commenced in the United States
including each state and political subdivisions thereof, and all territories subject to the
jurisdiction of the United States.

§3918 - Wai f Right
A servicemember (SM) may waive his/her rights provided by SCRA.
20 -~ Legal Representatives

Legal representatives include an attorney acting on behalf of the SM or a person possessing
a power of attorney.

931 - ion of SM Again; fault Jud
¢ Applies to any civil action including child custody proceeding.

¢ Requires the plaintiff/petitioner to file an affidavit with the court stating:
o Whether or not the defendant is in the military and the facts supporting
the affidavit, or
o That the plaintiff is unable to determine if the defendant is in the military.

¢ If the defendant is in the military, the court may not enter a judgment until after
the court appoints an attorney to represent the defendant.

e If the court is unable to determine if the defendant is in the military, before
entering judgment, the court may require the plaintiff to file a bond. If the
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defendant is later found to be in the military, the bond is available to indemnify
the defendant against any loss or damage suffered by reason of the judgment. The
bond shall remain in effect until expiration of the appeal period.

The court shall grant a stay of the proceedings for a minimum of 90 days upon
application of counsel or on the court’s own motion, if the court determines that:
o there may be a defense to the action and the defense cannot be presented
without the presence of the defendant; or
o after due diligence, counsel appointed for the defendant has been unable
to contact the defendant or otherwise determine if a meritorious defense
exists.

A SM has 90 days after the date of termination or release from military service to
submit an application for the court to vacate or set aside a judgment if it appears
that the SM:
o was materially affected by reason of the military service in making a
defense to the action; and
o has alegal defense to the action or some part of it.

3932 - Proceedings When Has Notj

Applies to any civil action including child custody proceedings in which the SM at
the time of filing was in the military or within 90 days after termination of or
release from military service and has received notice of the action or proceeding.

A stay may be granted for a period of not less than 90 days if:

o A letter or communication which sets forth the manner in which the SM's
current military duty requirements materially affect his/her ability to
appear and includes a date in which the SM will be available to appear;

o Aletter or other communication from the SM’s commanding officer stating
that the SM’s current military duty prevents his/her appearance, and that
military leave is not authorized for the SM at the time of the letter.

An application for a stay does not constitute an appearance for jurisdictional
purposes and is not a waiver of any substantive or procedural defenses.

The SM may apply for an additional stay if his/her military duty continue to affect
his/her ability to appear. The application for an additional stay may be made at
the time of the initial application or when it appears that the SM will be
unavailable to prosecute or defend the action. If the court refuses to grant the
additional stay, then counsel shall be appointed for the SM,
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= Chi Protection

If a temporary order is entered based solely on a deployment or anticipated
deployment of a SM parent, the temporary order shall expire no later than the
period justified by the deployment of the SM.

The court shall not consider the absence of a SM due to deployment or the
possibility of deployment as the sole factor in determining the best interest of the
child.

If a state law applicable to child custody provides a higher standard of protection
to the rights of the SM parent deploying than this section of the SCRA, then the
court shall apply the higher standard.

Deployment is defined as the movement or mobilization of a servicemember to a
location for a period longer than 60 days and not longer than 540 days pursuant
to temporary or permanent official orders, and:
o The orders are designated as unaccompanied; or
o The orders do not authorize dependent travel; or
o The orders do not permit the movement of family members to that
location.
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Mitch Broudy, Sr. Asst Atty General
Mitchell.broudy@dss.virgini

757-985-3207
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Discussion Topics

* Military Make-Up
* Locating Servicemembers
* Contacting Command

* Administrative Complaints of
nonsupport

* Service of Process

* SCRA

* Paternity Cases

* Income Evidence

* Enforcing Support Orders




Military Force Makeup in US & VA
Sept 2020
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Men & Women serving in the Military in Virginia
Sept 2020

Virginia: 117,694 Males in Military Virginia: 33,377 Females in the Military
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Military Family Status in Virginia
Sept 2020
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Military Families Makeup in US & VA
Sept 2020
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(e
Virginia Department of Veterans Services

WE CONNECT VIRGINIA’S VETERANS AND THEIR FAMILIES
TO FEDERAL AND STATE BENEFITS, SUPPORT, QUALITY CARE,

VIRGINIA’S VETERAN POPULATION AT A GLANCE

« There are over 780,000 veterans in the Commonwealth of Virginia.

= Gulf War veterans are Virginia's largest veteran demographic.

« There are more than 107,000 women veterans in the Commonwealth of Virginia.




Annually

1/3 of the military
personnel

have permanent change in
stations (PCS)

Military is Transient




MILITARY BASES

NSWC Dahlgren Naval Base

Dahlgren, VA

NS Norfolk Naval Base

Norfolk, VA

Norfolk Naval Shipyard Navy Base

Portsmouth, VA

MNAS Oceana Naval Base

Virginia Beach, VA

NWS Yorktown Navy Base

Yorktown, VA

Joint Expeditionary

: . Fort Story Naval Base
Richmond &3 Little Creek. VA

\k‘:.. Medical Center Portsmouth
i o
AL

-
? Navy Base
/ fi £ Virginia Beach

Portsmouth, VA

NSA Norfolk Navy Base
MNorfolk, VA

NSA Northwest Annex Navy Base
Chesapeake, VA

SCSC Wallops Island Navy Base
Wallops Island, VA

Finance Center Coast Guard Base
Chesapeake, VA

National Maritime Center Coast Guard
Arlington, VA

National Pollution Center Coast Guard
Arlington, VA

Navigation Center Coast Guard Base
Alexandria, VA

Sector Hampton Roads Coast
Guard Base
Portsmouth, VA

Telecomo Systems Command
Coast Guard
Alexandria, VA

Training Center Yorktown

Coast Guard Base

Yarktown, VA

Henderson Hall Marine Corps Base
Arlington, VA

Quantico Military Reservation
Marine Corps
Triangle, WA

NAB Little Creek Navy Base

Langley Air Force Base
Hampton, VA

Fort Belvoir Army Base
Fairfax, VA

Fort Eustis Army Base
Newport News, VA

Fort Lee Army Base
Prince George, VA

Fort Monroe Army Base
Hampton, VA

Fort Meyer Army Base
Arlington, VA

Fort AP Hill Army Base
Bowling Green, VA

Fort Pickett Army Base
Blackstone, VA

Radford Army Ammunition
Plant Army Base
Radford, VA

Warrenton Training
Center Army Base
Alexandria, VA

Norfolk. VA
o~

¢ O

Marine Air
Corp Force

®

Navy

© @




Headwinds
for Military
Families







Multiple Deployments

Staggering Numbers*

Since the attack of September 11

* 875,000 moms and dads have
deployed

* 245,000 have deployed twice
* 91,000 three times
* 48,000 four+ times

* Source: National Military Family Assoc. 2011




PTSD/TBI




Locating the
Servicemember




Locating which Branch

the Servicemember is serving
SCRA Affidavit

Department of Defense Manpower Data Center

Status Report
' Pursuant to Servicemembers Civil Relief Act

Status As Of:
Certificate ID:  FEGGGEWCIMWA924

Upon searching the datn binks of the Deparimenl o ) peoiced, (he above is
tha indiidun on the octive duty sistus doe as o all branches of ifoeT . AN, Pubibc Health, ond
Const Guard) T s inchiudes infrmation on a Servicemember or hister uni e nolific i 02 report for Active Duty

[ ] STAY OF PRy
1 find that &



https://scra.dmdc.osd.mil/scra/#/home

Military Worldwide Locator Services
See Appendix 1




Military One Source

MILITARY
INSTALLATIONS

View All Installations

= FILTER BY REGION

w==  FILTER BY SERVICE

Alabama

Arizona

Arkansas

arartreg=. o Canbynpys sererh =) pargen i foa by Tty

VIEW ALL INSTALEATIONS

Maryland

Massachusetts

=y

SUPFORT  PLAW WY MOVE  MILITARY ONESDURC

SEARCH FOR AN INSTALLATION

Oregon

Pennsylvania

Puerto Rico


https://installations.militaryonesource.mil/

(USAR] Alexandna, Virginia
LA

rt Balvoir

Military Legal
Services In
Virginia —

Military One

Source
See Appendix 2

NAS Oceana

USCG Portsmouth
Guard)

TRACEN Yorktown
rd)



https://legalassistance.law.af.mil/

Federal Office of Child
Support Enforcement

* See Appendix 3 FPLS Request



https://www.acf.hhs.gov/css/training-technical-assistance/overview-federal-parent-locator-service

Contacting
Servicemember’s
Commander

Military Unit -
Command




U.S. Department of Defense







A GUIDETO

U.S. ARMY

Field Army

Last use: Desort Storm 1881

Corps
Division

Brigade o
Regiment

Battalion

Company o
Battery . Troop

Platoon

Squad

0K+

SOLDIERS

2+
DIVISIONS
20- 45K Soldiers

3

BRIGADES
10- 15K Soldiers

3-9

BATTALIONS
2-5K Soldiers

3-9
COMPANIES

180 - 1K Soidiers

PLATOONS
60-200 Soldiers

3-4
SQUADS
18-50 Soldiers

6-10

SOLDIERS

UNITS

Commundod By

* ok kA

BENERAL

Commznded By

* ok ok

LIEUTEMANT BENERAL

Commanded By

* K

MAJOR GENERAL

Commanded By

*x W
BRICADIER
GERERAL COLONEL

Commanded By

5

LIEUTENANT COLONEL

Commanded By

e
Il o I n %‘F

FIRST ]
CAFTAIN LIEUTEHANT MALJOR

-

Commuanded By

:

SECOMD LIEUTENANT

Commanded By

A
A

SERGEANT

Contacting Unit
Commander

Organization

Where is
Sergeant
Smith?

Secretary, Dept. of Defense |
Appointed Civilian

| Secretary of the Army
| Appointed Civilian

Army Chief of Staff
Major Command 4

Corps / 3 Stars

Division / 2 Stars )
Brigade i

Battalion

Company

| SGT Smith

President of the United States
Commander in Chief, Elected Civilian



Seaman Recruit (3R)

Private (PVT)

Air Force
Airman Basic (AB)

Marine Corps
Frivate

Non-Commissioned Officers: Senior Enlisted

Coast Guard
Seaman Recruit (3R)

Seaman Apprentice (SA)

Private E-2 (PV2)

Airman (Amn)

Private First Class (PFC)

Seaman Apprentice

Seaman (SN)

Private First Class (PFC)

Airman First Class (A1C)

Lance Corporal (LCpl)

Seaman (SM)

Petty Officer 3rd Class

Corporal OR

Senior Airman (SrA)

Corporal {Cpl)

Petty Officer 3rd Class

Petty Officer 2nd Class

cergeant (SGT)

otaff Sergeant (33q0t)

Sergeant (Sgt)

Petty Officer 2nd Class

Petty Officer 15t Class

otaff Sergeant (35G)

Technical Sergeant

Staff Sergeant (53at)

Petty Officer 15t Class

Chief Petty Officer (CPO)

Sergeant First Class (SFC)

Master Sergeant (M3gt)

Gunnery Sergeant (Gy Sgt)

Chief Petty Officer

Senior Chief Petty Officer

(SCPO)

Master Sergeant (M3G)

Senior Master Sergeant
(SMSat)

Master Sergeant (M Sgt)

[ st Sergeant (15G)

Master Chief Petty Officer

(MCPO)

15t Sergeant

First Sergeant

Sergeant Major (SGM)

Chief Master Sergeant
(CMSqgt)

Master Gunnery Sergeant
(MGySgt)

Fleet/Command Master
Chief Petty Officer

Command Sergeant Major
(CSM)

First Sergeant or
Command Chief Master
Sergeant

Sergeant Major (Sgtiaj)

Master Chief Petty Officer

ofthe Mavy (MCPOM)

cergeant Major of the Army
(SMA)

Chief Master Sergeant of

the Airforce (CMSAF)

Sergeant Major of the Marine
Corps (SgthMajMC)

Senior Chief Petty
Officer (SCPO)

Senior Master Chief
Petty Off. (MCPO)

Master Chief Petty
Officer of the Coast
Guard (MCPOCG)




MILITARY RANK AND GRADE

Officer Pay Grades
miitary ofMocer ranks Inclede commissioned ofcars .3r|= wa'm'r. :-‘n-':=r5. The
z 2 ans and
DMCErs

pay grabs '}-1 i ']-E ang ;H{'ElT:lI o o 3.'1|:I higher. Tl'l-'
l-'..JI.l.:llE'1|: Ings In the Mavy are called ||.'1|ur grade, mig-grade, and fag.

Lieutenant | Lieutanant Lieutenant

{2LT) 24 L1) r2ndLt)

15t & & Lieutenant
Lieutenant | Lieutenant Lieutsnant JUrilo ade

Contacting Command =

Company Grade Officer

Erigadier Brig Rear Admira

CE"""E' = [ SEner: Lower Half

} 5en] ) {ROKL)
Rear Admiral | o Hn:ljrlr Rear Admira
Upper Half Ir :" ; =enearal Upper Half
[FLADHM WG] MajGen) [RADM)
Wica Lieutenant _|EJt|'_'rI3."|t Lieutanant Vice
Admira General Eeneral Eeneral Admiral
[MADM) [LTG} Lt Gen) ILtzen) {WVADM)




Complaints of e :
Nonsupport/Inadequate Mllltary Support ReQUIat|OnS

support

Military Support Regulations

Army Army Regulation 608 — 99

Airforce  Department of Airforce Instruction 36-2906
Coast COMDTINST M1600.2E

Guard
Marines MCO 5800.16
Navy MILPERSMAN (Naval Military Personnel

Manual) 1754-030



https://armypubs.army.mil/epubs/DR_pubs/DR_a/ARN30639-AR_608-99-000-WEB-1.pdf
https://static.e-publishing.af.mil/production/1/af_a1/publication/dafi36-2906/dafi36-2906.pdf
https://media.defense.gov/2017/May/11/2001745435/-1/-1/0/CCN_1600_2017_4_19.PDF
https://www.marines.mil/News/Publications/MCPEL/Electronic-Library-Display/Article/1447370/mco-580016-ch-7-wvol-1-17/
https://www.mynavyhr.navy.mil/Portals/55/Reference/MILPERSMAN/1000/1700Morale/1754-030.pdf

Service of Process

Wife and
children
moved to
Hampton due
3 to PCS to
Langley
o o cocretory o Airforce Base;
- Nk e husband stays
Virginia Attorney General Opinion on e in Ve gas
Unclaimed Service — See Appendix 4

Military Regulations relating to service of
process on military installations.



Jurisdictional Issues: Child Custody & Support

v

VA Code §20-88.32 et al... UIFSA
VA Code §20-146.1 et al... UCCJEA

Powered by Bing

Wife and
children
moved to
Hampton due
to PCS to
Langley
Airforce Base;
husband stays
In Vegas



Wite is in Virginia and Husband is stationed in
Australia — How do you serve him without
violating international law

-

Domicile v. Residence Y
ON THE SERVICE ABROAD OF

JUDICIAL AND EXTRAJUDICIAL DOCUMENTS IN CIVIL OR

COMMERCIAL MATTERS — See Appendix 5


https://www.hcch.net/en/instruments/conventions/specialised-sections/service
https://www.usps.com/international/mail-shipping-services.htm

Servicemember Civil
Relief Act

e Stay of Actions 50 USC
§ 3931

e Default Judgments 50
USC § 3932

* Violations 50 USC §
4041 & 4042




Paternity & the
Military

* Tricare —
* Acknowledgment of Paternity or
* Court Order

* Military - provides little assistance in
gaining servicemember’s
cooperation

* Labcorp can arrange DNA testing at
military installations around the
world.

Adobe Stock |#140615404



https://idco.dmdc.osd.mil/idco/locator

Enrolling
Child in
DEERS

Defense Enrollment

Eligibility Reporting
System
1-800-538-9552

CP contacts DMDC

4

CP contacts RAPIDS ID card-issuing facility
re: necessary documents

v

Military official verifies/approves
dependent’s documents

Yes Sponsor No
‘ agrees? Jv
Sponsor Official notes
enrolls child effort and enrolls

child



If unable to find an appointment, please click Help then review the FAQs prior to contacting your local RAPIDS ID Card Office |

%) | Card Office Online H

| | Servicemember does not

cooperate in enrolling
= child in DEERS

Search For

® A (O Appointments () Walk-Ins

* The custodial parent can also enroll the child by
20004 : w2055 going to a Uniformed Services ID card issuance
site and presenting the appropriate documents to
5 the official who verifies dependent status. The
top | Sualis o3 ' custodial parent needs to bring the appropriate

£ documentation.

» — Paternity Tests are insufficient proof.

lorfolk
Tiouth

sapeake




__________________________________________________________________|
DEFENSE FINAMCE AND ACCOUNTING SERVICE MILITARY LEAVE AND EARMINGS STATEMEMNT

(] (]
JF ([LAST. FST. ME SO SBC. MO GEADTE| PAYDATE | YRSEWVC ET BRANTE ADSH DEEM FERIDD OONE
lHitary rncome — s il v il sl I Bl :

ENTITLEMENTS :JE.DLI TIONS ALLOTMENTS SUMMARY
N b AMCRET TYFE ANETUNT TYFE AABUNT + AMT IF'WD 11
- TOT ENT
Understanding LES . . E—
— 15
+TOTALMT
18
. . = HET AMT -
 The LES is a comprehensive document that —_—
. . . . g {EFWD
provides a wealth of information that is critical to the e &
order establishment process. The LES has 78 i
separate fields that include, among other things, the oTAL | 20 0 - i e
. . . . BFBAL | BRI | TLET CEBAL | ETS AL | LW LOAT | LV PAID | USEEOLE :,' WALE PERICD WALE 17D AT | EX ADS'L TAX 1 §
fOIIOW|ng |nf0rmat|on o L] 25 | 27 28 ' Al 11 i T:.-Eﬁ.ll:'lﬂ:s 13 34 15 | AR 17
] ] i RUAGE PERISO | SO0 WASEYTD | BCTAYYTD MET: .l-_,‘;:E'-_!:; MFR TAY VI E‘E-::_—'[:E} 5T | WkiE DEP_'.'I: WACE ¥TE | :-II.' = T4
« Member’'s name and Social Securlty number [fleldS I u'.:“'.l?:-s AL e TR T e | e i o e T
1 _ 2] Ef) £] £ £Y g4 Lz oy T £q L] & &1 | fi
. . 1 ELALE ?":1‘.-1”'! BASE PAYT CURRENT SPEC :.I.;.'_I'.-'I:E SPECPAY CLREENT B P.lf'e.!_l:z e PA‘:;HT UERENT !-:!i'.'-ﬁf;.'. BATE oL P-.I.I;I (=
o All pay the member receives (Base, SpeCIal, CURBENTLY HOT USED T5# YTD DEDUCTIONS DEFEREED EXNEMFT CURRENTLY NOT DSED
. . T3 i | I3 | I5
Incentive, and Bonus) [field 19] X5 YIDENTILE P e
« All allowances and entitlements the member earns =
[field 10]
« Member’s leave balances [fields 25 — 32]
« Type(s) of dependents the member claims [field 51]
 Member’s declared state of domicile [field 44]
* Understanding Military LES www dfs



https://www.dfas.mil/MilitaryMembers/payentitlements/aboutpay/

Military
lIncome
Fvidence
for Chila

Support

- Military Rank and # of years of
Service
- Basic Allowance for Housing (Based on
Zipcode)
- Basic Allowance for Subsistence

DCSE — Receives all income for Servicemembers through
Directory of New Hires

Va. Code § 20-108.2 “Gross income" means all income from
all sources includes even nontaxable income such as BAS

DFAS may honor a court order requiring DFAS to produce a
current LES



https://www.dfas.mil/Portals/98/Documents/militarymembers/militarymembers/pay-tables/2022%20Military%20Pay%20Tables.pdf?ver=eyZKK478XVelcSQoEG7xFA%3d%3d
https://www.defensetravel.dod.mil/site/bahCalc.cfm
https://www.dfas.mil/MilitaryMembers/payentitlements/Pay-Tables/bas/
https://www.dfas.mil/MilitaryMembers/payentitlements/Pay-Tables/bas/

Bonus

* Individual Ready Reserve Bonuses —
Servicemembers who leave military and join
a reserve unit

* Prior Service Enlistment Bonus —
Servicemember re-enlists after being out of
the service

* Selective Reenlistment Bonus — paid to
enlisted members with needed skills who
reenlist.

¢ Enlistment and Reenlistment bonus to
encourage enlistment

¢ Aviator retention bonus

: * Bonuses are paid at the field level and not
i through DFAS — will not clearly show up on
LES




Retired Pay

* Defined Benefit — 50% of Base Pay at 20
years of service. Multiplier 2.5% x the
number of years.

e The Department of Defense
(DoD) is, and has been, making
extra payments to retirees to
overcome some or all the
offset from retired pay
associated with receipt of
disability compensation from
the Department of Veterans
Affairs (VA) -50% VA
disabilities or greater; or
Combat related disability



https://militarypay.defense.gov/Pay/Retirement/
https://militarypay.defense.gov/Pay/Retirement/Concurrent.aspx

VA Disability

e Alwine v. Alwine, 70 Va. App. 599 (2019)

Father’s gross income could be based
on the income he received from all
sources including veteran’s disability
benefits




Percentage
of Maximum Cost of uition and fees, not to exceed tha most

Benefit expensive in-state undergraduate tuition at a
public institution of higher educalion -
(paid lo schoal);

Individuals serving an aggregate
period of active duty after
September 10, 2001, of:
Payable

At least 36 months —

At least 30 continuous days and
discharged due to service-
connected disability

Monthly housing allowance™ equal to the basic

allowance for housing payable to a military E-5 <>
wiih dependents, in the sama zip code as your a
5 (onai ol

L.!:huol (paid to you; : :@j}
Yearly books and supplies stipend of up to
$1000 yaar (paid to you); and T
A one-time payment of $500 paid to cartain G - I = Bl I.!:
individuals relocating from highly rural areas.

How many months of assistance can | receive?
Generally, you may receive up to 38 months of
entitiement under the Post-3/11 G| BIll.

Monthly Housing Allowe

Your housing allowance is also based on your training time, AND you must be
training at greater than 1/2 time training to receive a Monthly Housing

Allowance.

[ ]
If you are taking undergraduate classes your training time is determined as PO St 9 - 1 1 H O u S I n g

follows:

If 12 credits is considered full-time, a course load of 6 credits yields a training Al | Owa n Ce EX p I a i n e d

s a course |load of 7 credits yields a training

time of 58% (7 = 12 ). In th enario, a veteran would need to enroll for at

least 7 credits (such as two 3-credit classes and a 1-credit lab) in order to



https://www.youtube.com/watch?v=O9-rnDt52E0

En

Su

‘orcing Child
oport Orders

* Wage Withholding -

Maximum Amt allowed in Virginia: federal
Consumer Credit Protection Act (CCPA) range
from 50 — 65 percent of disposable pay
depending upon the presence of dependents and
the length of time the noncustodial parent is in
arrears.

It is not able to attach BAH and/or BAS/Sep Rats.

Switching from Active Duty/Retired Pay creates
delays in payments.

Keep an eye on Reservist/Guards being called up
to active duty —there is no mechanism for it to
automatically happen

* Federal Statutory Military Allotment for active-duty
military

2 months of arrears accrued

Request made by attorney/court
Collects full amount of support owed
See Appendix 6 Sample Letter




Enforcing Support Orders
Veteran Benefits *

Only in very limited situations
will the VA honor garnishments

Permissible to garnish veteran’s bank account
containing VA Disability benefits

Veteran will argue 38 USC 5301 prohibits garnishment
of veteran benefits but caselaw says otherwise:

Rose v. Rose, 481 US 619 (1987)
Sayers v. Powell, 2015 U.S. Dist. Lexis 77971 (2015)
Alwine v. Alwine, 70 Va. App. 599 (2019)



Closing Thoughts

* FPLS Request

*  Worldwide Locator Services

* Contact servicemember’s NCO/Commander
* Make Interim Support Complaints

* Utilize Military Legal Assistance

* Service on Military Installations — instate v. out of state
installations

* Hague Convention on service of Process
* Paternity/Enroll DEERS
* Understand LES - Keep an eye out for Bonuses

* Get more support from an involuntary allotment than
from a wage withholding.

* Check out Appendix 8 for additional resources
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mailto:Mitchell.broudy@dss.virginia.gov

Appendix One - Legal Aide Presentation Appendix 1 page 1

MILITARY LOCATOR SERVICES

MILITARY LOCATOR SERVICES

Addresses for Military Locator Services

Note: Generally, requests for information by state or federal agencies or law
enforcement must be in writing and on official letterhead.

Air Force Active Duty, Reserve, Retired, or Air National Guard

Air Force Personnel Center
Attn: DPDXIDL

550 C Street West, Suite 50
Randolph AFB, TX 78150-4752
(210) 565-2660

http://www.afpc.af.mil/library/airforcelocator.asp

Army Active Duty Only

(By mail only)

Army World Wide Locator Service
Enlisted Records & Evaluation Center
8899 East 56" Street

Indianapolis, IN 46249-5301

http://www.army.mil/contact/, “Additional Frequently Asked Questions” section,
“Locator Service”

Marine Corps

Marine Locator

Headquarters US Marine Corps

Personnel Management Support Branch (MMSB-17)
2008 Elliot Road

Quantico, VA 22134-5030

(703) 784-3941 / 3942 / 3943

(800) 268-3710

http://www.marines.mil/FAQs.aspx, “Personnel Locator”

Working with the Military on Child Support Matters Page 1



Appendix One Legal Aide Presentation Appendix 1 page 2

Navy

Navy Active Duty, Reserve, or Retired
Navy Worldwide Locator

Bureau of Naval Personnel

PERS 1

5720 Integrity Drive

Millington, TN 38055-3120

(901) 874-5672

(866) 827-5672

Note: The Navy does not release unit addresses over the telephone. Submit
your request in writing or call the commercial number for further instructions.

http://www.public.navy.mil/bupers-

npc/organization/npc/csc/Pages/NavylLocatorService.aspx

Coast Guard

(By mail or e-mail only)

Commander

Personnel Service Center

US Coast Guard Stop 7200

4200 Wilson Blvd., Suite 1100

Arlington, VA 20598-7200

Email: ARL-PF-CGPSCCGlocator@uscg.mil

http://www.uscg.mil/locator/

Note: The military locator services provide the member’s military address.

This information is current as of August 2013.

Most large military bases maintain legal assistance offices. Duties of the legal
assistance attorneys include helping military spouses and dependent children
obtain the service member’s military address. The attorneys are not legally
required to assist parents who have never been married to the service member.

Working with the Military on Child Support Matters Page 2
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Armed Forces Legal Assistance (AFLA)

.95. ARMED' FORCES

LEG#} ASS|

Appendix 2 Page 1

* If a location needs to be updated, please submit your request to: =1 Web Admin

There are 12 Armed Forces legal offices located in Virginia.

Miles

Location (Branch)

Contact Information

5
1=

5
o]

5
1=

5
o

5
o

5
]

5
o

5
o

(USAR) Alexandria, Virginia

(Army)

Fort Belvoir
(Army)

Fort Eustis
(Air Force)

Fort Lee
(Army)

Fort Myer
(Army)

Henderson Hall
(Marine Corps)

Langley AFB
(Air Force)

MCB Quantico
(Marine Corps)

https://legalassistance.law.af.mil

151st Legal Operations Detachment
6901 Telegraph Rd
Alexandria, VA 22310
Phone:703-960-7393
111-1111
usarmy.usarc.usar-legal-cmd.list. 151st-la@mail.mil

Fort Belvoir Legal Office
9990 Belvoir Drive
Fort Belvoir, VA 22060
Phone:703-805-2856
None
http://www.belvoir.army.mil/SJA/NewSite/default.asp

Joint Base Langley Eustis Legal Office
2732 Madison Ave.
Newport News, VA 23604
Phone:757-878-3031
826-3031
http://www.jble.af.mil/Fort-Eustis-Legal-Assistance/

Office of the Staff Judge Advocate
701 27th Street Bldg 8135
Fort Lee, VA 23801
Phone:804-765-1500
539-1500
http://www.lee.army.mil/sja/Legal%20Assistance.html

Legal Assistance Office of the SJA Joint Forces HQ-NCR/US Army Military
District of Washington
202 Custer Road
Fort Myer, VA 22211
Phone:703-696-0761
NA
http://www.mdw.army.mil/sja/index.htm

Henderson Hall
Legal Assist. Office 1555 Southgate Road Building 29, rm 301
Arlington, VA 22214
Phone:703-614-1266
DSN 224-1266

Langley Law Center
33 Sweeney Blvd.
Langley AFB, VA 23665
Phone:757-764-3277
574-3277
http://www.jble.af.mil/Units/Air-Force/Langley-Law/

Marine Corps Combat Development Command
3250 Catlin Ave, Suite 133
Quantico, VA 22134

12


mailto:usaf.pentagon.afloa.list.afloa-clsl-mbx@mail.mil?subject=http://legalassistance.law.af.mil%20location%20update
http://maps.google.com/#!q=151st%20Legal%20Operations%20Detachment+Alexandria+VA+22310
https://legalassistance.law.af.mil/usarmy.usarc.usar-legal-cmd.list.151st-la@mail.mil
http://maps.google.com/#!q=Fort%20Belvoir%20Legal%20Office+Fort%20Belvoir+VA+22060
http://www.belvoir.army.mil/SJA/NewSite/default.asp
http://maps.google.com/#!q=Joint%20Base%20Langley%20Eustis%20Legal%20Office+Newport%20News+VA+23604
http://www.jble.af.mil/Fort-Eustis-Legal-Assistance/
http://maps.google.com/#!q=Office%20of%20the%20Staff%20Judge%20Advocate+Fort%20Lee+VA+23801
http://www.lee.army.mil/sja/Legal%20Assistance.html
http://maps.google.com/#!q=Legal%20Assistance%20Office%20of%20the%20SJA%20Joint%20Forces%20HQ-NCR/US%20Army%20Military%20District%20of%20Washington+Fort%20Myer+VA+22211
http://www.mdw.army.mil/sja/index.htm
http://maps.google.com/#!q=Henderson%20Hall+Arlington+VA+22214
http://maps.google.com/#!q=Langley%20Law%20Center+Langley%20AFB+VA+23665
http://www.jble.af.mil/Units/Air-Force/Langley-Law/
http://maps.google.com/#!q=Marine%20Corps%20Combat%20Development%20Command+Quantico+VA+22134

9/5/22, 11:31 AM

Map NAS Oceana

- (Navy)

Ma NAVSTA Norfolk

Hap (Navy)

Map USCG Portsmouth

I (Coast Guard)

Ma USCG TRACEN Yorktown
2ap (Coast Guard)

Armed Forces Legal Assistance (AFLA) Appendix 2 page 2

Phone:703-784-3122/3126
DSN 278-3122/3126
http://www.quantico.usmc.mil/

NLSO MIDLANT Branch Office Oceana
799 Hornet Drive, Suite 100
Virginia Beach, VA 23460
Phone:757-433-2230
433-2230
http://www.jag.navy.mil/legal_services/riso/rlso_mid_atlantic.htm

NLSO Mid-Atlantic
9620 Maryland Avenue, Suite 100
Norfolk, VA 23511
Phone:757-341-4489
341-4489
http://www.jag.navy.mil/htmlI/NLSOMidlantnewmain.htm

Legal Assistance Office, USCG Base Portsmouth
4000 Coast Guard Blvd
Portsmouth, VA 23703
Phone:757-295-2308
295-2308
https://www.uscg.mil/Resources/legal/LMA/Legal_Assistance/

Commanding Officer USCG Training Center ATTN: Legal Assistance Office

Yorktown VA
Yorktown, VA 23690
Phone:757-856-2374

http://www.uscg.mil/legal/la/

Legal Assistance Disclaimer and External Links Notice

This DoD Web page is compliant with Section 508 standards

https://legalassistance.law.af.mil
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http://www.quantico.usmc.mil/
http://maps.google.com/#!q=NLSO%20MIDLANT%20Branch%20Office%20Oceana+Virginia%20Beach+VA+23460
http://www.jag.navy.mil/legal_services/rlso/rlso_mid_atlantic.htm
http://maps.google.com/#!q=NLSO%20Mid-Atlantic+Norfolk+VA+23511
http://www.jag.navy.mil/html/NLSOMidlantnewmain.htm
http://maps.google.com/#!q=Legal%20Assistance%20Office,%20USCG%20Base%20Portsmouth+Portsmouth+VA+23703
https://www.uscg.mil/Resources/legal/LMA/Legal_Assistance/
http://maps.google.com/#!q=Commanding%20Officer%20USCG%20Training%20Center%20ATTN:%20Legal%20Assistance%20Office%20Yorktown%20VA+Yorktown+VA+23690
http://www.uscg.mil/legal/la/
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AG Op. COURTS NOT OF RECORD: JUVENILE AND, 1990 Va. AG 117
COURTSNOT OF RECORD: JUVENILE AND DOMESTIC RELATIONS COURTS.
CIVIL REMEDIES AND PROCEDURE: PROCESS — PERSONAL JURISDICTION IN CERTAIN ACTIONS.

Valid service of summons by certified mail, return receipt requested, effected even though return receipt signed by person as
agent for party being served, or marked refused or unclaimed, if statutory reguirements met.

DATE: January 18, 1990

SDATE: 900118

REQUESTOR: The Honorable Herbert I.L. Feild, Judge, Y ork County Juvenile and Domestic Relations District Court
CITE: 1990 117

Y ou ask whether the service of a summons by certified mail, return receipt requested, pursuant to § 16.1-264 of the Code of
Virginia, is valid when the receipt is returned signed by a person as the agent of the party being served, or marked refused or
unclaimed. Y ou state that you do not include other possible returns from mailing which may be made by the post office, such as
"moved — left no forwarding address,” "insufficient address" or "addressee unknown," because you conclude that these returns
would not constitute valid service. [Page 118]

I. Applicable Satutes

Section 16.1-264(A) provides that, under certain circumstances, a summons may be served on a party by mailing a copy of
the summons to the party by certified mail, return receipt requested:

If a party designated to be served in § 16.1-263 is within the Commonwealth and cannot be found, but his address is
known or can with reasonable diligence be ascertained, the summons may be served upon him by mailing a copy thereof
by certified mail return receipt requested. If he is without the Commonwealth but can be found or his address is known, or
can with reasonable diligence be ascertained, service of summons may be made either by delivering a copy thereof to him
personally or by mailing a copy thereof to him by certified mail return receipt requested.

Section 16.1-263 requires the juvenile and domestic relations district court (the "juvenile court") to direct the issuance of
summonses to those persons determined by the juvenile court to be necessary parties to appear personally to answer or testify
before the court concerning allegations in a petition filed pursuant to § 16.1-260, the statute describing intake petitions under the
Juvenile and Domestic Relations District Court Law.

The question presented by your inquiry is whether sufficient notice is provided by the mailing provisions of § 16.1-264 to
meet due process requirements.1

I1. Valid Service is Effected in Facts Presented
by Compliance With Statutory Service Procedure

To be consistent with due process standards, notice must be "reasonably calculated, under all the circumstances, to apprise
interested parties of the pendency of the action and afford them an opportunity to present their objections." Mullane v. Central
Hanover Tr. Co., 339 U.S. 306, 314 (1950). Under the Mullane test, a statutory method of notice is constitutionally adequate if it
is "reasonably calculated to reach interested parties.” Id. at 318.

While the Supreme Court of Virginia has not addressed the sufficiency of service by mail under § 16.1-264, the Court has
considered an analogous question involving service of process pursuant to 88 8.01-308 and 8.01-312. These statutes authorize
service on nonresident motorists by the Commissioner of the Division of Motor Vehicles, as statutory agent, and provide that
such substituted service on the Commissioner "shall have the same legal force and validity as if served within the
Commonwealth personally upon the person for whom it is intended" if a copy of the process is sent by registered or certified
mail, return receipt requested, to the person named in the process. Section 8.01-312(A). This form of service was held
constitutional by the Supreme Court of Virginiain Carroll v. Hutchinson, 172 Va. 43, 200 S.E. 644 (1939). Compliance with a
statute which requires service by certified mail, return receipt requested, is presumed to provide adequate notice. Id. at 50, 200
S.E. at 647.

Service under Virginias long arm statute, as provided in § 8.01-329, aso formerly alowed for service by certified mail
return receipt requested.2 Service of a summons and complaint, as prescribed by the long arm statute, was held by the Fourth
Circuit Court of Appeals to be sufficient to support a default judgment, when the receipt was returned marked "refused," "return
to sender.” Virginia Lime Co. v. Craigsville Distributing, 670 F.2d 1366 (4th Cir. 1982).

Page 1 of 2 Printed from CaseFinder, Geronimo Development Corporation 10/08/2008
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If the requirements of the statute prescribing the method of service are met, service is complete and conclusive. See Basile v.
American Filter Service, Inc., 231 Va. 34, 38, [Page 119] 340 S.E.2d 800, 802 (1986) (default judgment upheld despite no actual
knowledge of litigation by the defendant, where requirements of § 8.01-329 were met).3 In Basile, both the notice of motion for
judgment and notice of default judgment were sent by certified mail, return receipt requested, and each was returned unclaimed.
Id. at 36, 340 S.E.2d at 801.

In cases decided under statutes which require the return receipt to be filed as an exhibit, service generally isvalid if the return
receipt is signed by an authorized agent. Annotation, Statutory service on nonresident motorists; return receipts, 95 A.L.R.2d
1033, 1050-53 (1964).

In summary, the mailing provisions of § 16.1-264 provide notice which is reasonably calculated to inform the addressee of
the proceedings. Since actual receipt or knowledge is not required, the form of the return receipt does not determine whether
there has been valid service. It is my opinion, therefore, that if the requirements of § 16.1-264 are met, valid service may be made
even though the return receipt for the mailing demonstrates that it was signed by a person as agent for the party to be served, or
was marked refused or unclaimed.

FOOTNOTES
1 For purposes of this Opinion, | assume that the party to be served is aresident of the Commonwealth.

2 This statute was amended by the 1987 Session of the General Assembly to permit service by regular mail, rather than by
registered or certified mail, return receipt requested. See Ch. 449, § 8.01-329(B), 1987 Va. Acts 579, 580 (Reg. Sess.).

3 See also Texas Real Estate Com'n v. Howard, 538 S.\W.2d 429, 433 (Tex. 1976) ("[w]here service of notice by registered mail
is expressly authorized by statute, service is effected when the notice is properly stamped, addressed, registered and mailed").
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THE TEN MOST COMMONLY ASKED QUESTIONS REGARDING SERVING
PROCESS ON MILITARY PERSONNEL DEPLOYED ABROAD

1. Does either Federal or International Law prohibit a plaintiff from utilizing
substitute service on a family member of a servicemember deployed outsidethe
United States? No. There are two international treaties relating to service process. These
are (1) the Hague Convention on the Service Abroad of Judicial and Extrgjudicial
Documentsin Civil or Commercia Matters™ (Hague Service Treaty) and (2) Inter-
American Convention on Letters Rogatory, with Protocol®. Neither of these treatises
prohibits substitute service on afamily member. The United States Supreme Court ruled
in Volkswagenwerk Aktiengesellschaft v. Schlunk, 486 U.S. 694, 699 (1988) that the
“internal law of the state” and not Hague Service Treaty applies. From a United States
Constitutional perspective, the answer depends on whether such notice would be
“reasonably calculated, under all the circumstances, to apprise interested party of the
pendency of the action and to afford him an opportunity to present his objections."* The
guestion would be framed as to whether it would be reasonably cal culated that the
servicemember would receive the pleadings from the family member in such a manner
that he would be timely apprised of the pendency of the action and have time to respond.

In Schlunk, a husband and wife were killed in automobile accident. Their estates sued
the manufacturer Volkswagon, which was located in Germany. The estate served its
subsidiary in the United States. Illinoislaw authorized service on a subsidiary.
Volkswagon sought a dismissal arguing that the Hague Service Treaty required the estate
to serve Volkswagon in Germany in a manner approved by the Hague Convention. The
Supreme Court in interpreting the Hague Service Treaty held that athough the
Supremacy Clause of the United States Constitution requires state courtsto follow its
mandates, the Hague Service Treaty did not set forth the circumstances in which service
of process was to occur abroad. In other words, the convention failed to set forth the
standard for determining the legal sufficiency of service of process on the defendant so as
to charge the defendant with notice of the pending action. Consequently, the internal state
law is controlling whether service within the United States is legally sufficient to charge
the Defendant with notice of the hearing; however, if theinternal state law requires the
plaintiff to serve the defendant abroad, then the Hague Service Treaty applies, assuming
that the foreign country in which the servicemember is located is a signatory of the
Hague Service Treaty.*

Convention on the Service Abroad of Judicial and Extrajudicial Documentsin Civil or Commercial
Matters, Nov. 15, 1965, 20 U.S.T. 361.

The Hague Service Treaty isa multilateral treaty that was formulated in 1964 by the Tenth Session of the
Hague Conference of Private International Law. The Convention revised parts of the Hague Conventions
on Civil Procedure of 1905 and 1954. The revision was intended to provide a simpler way to serve process
abroad, to assure that defendants sued in foreign jurisdictions would receive actual and timely notice of
suit, and to facilitate proof of service abroad. V olkswagenwerk Aktiengesellschaft v. Schlunk, 486 U.S.
694, 699 (1988).

2 | nter-American Convention on Letters Rogatory, with Protocol, Jan. 30, 1975, S. TREATY DOC. No. 27,
98th Cong., 2d Sess. (1984).

® Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 306 (1950).

* Volkswagenwerk Aktiengesell schaft v. Schlunk, 486 U.S. 694, 700 (1988).
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Although Schlunk dealt with service of process on aforeign corporation, it has
application to family law cases. Instead of serving a subsidiary corporation, the plaintiff
is serving afamily member or posting process on the servicemember’ s residence while he
isdeployed. Although no uniformity of law exists among the states regarding substitute
service on deployed servicemembers, the issue is consistently framed in the same

manner, that being substitute serviceisvalid if the serviceis effectuated at the

defendant’ s “ dwelling or usual place of abode”.

The magjority of written opinions address substitute service of process stemming from
motor vehicle accidents. The Federal approach is alibera one which approves substitute
service when the deployed servicemember actually receives service.® On the other side of
the continuum, some state courts take an extremely restrictive approach which requires
the defendant to be physically residing with family member.® These courts would clearly
require service to be conducted on the servicemember abroad. In Whetsell v. Gosnell, the
Defendant’ s grandfather was served with process while he was attending the U.S. Naval
Academy. The defendant filed an affidavit with the court stating that he did not intend to
return to reside with his grandfather. The Delaware Court dismissed the motion for
judgment on the grounds the defendant did not physically reside with his grandfather.
While the Federal Approach isvery liberal and the Delaware approach is very restrictive,
Georgia has amiddle ground.

The Georgia Rule requires an animus revertendi or a showing that the servicemember
intends to return home to the place where substitute service had been effectuated.
Georgia sets forth a general proposition that "where a party maintains aresidence with a
member of hisfamily, but travels about or lives at various other places, the permanent
residence may, on the facts, be his usual place of abode.”” In military cases, the Georgia
Courts presumes that if the servicemember is a career servicemember, he has an intention
not to return to home but if heisin the military on atemporary basis, such as areservist
or guardsman, then he has an intention to return home. However, it would appear that the
substitute service on a deployed servicemember’ s spouse would be effective assuming
that the servicemember and spouse are not estranged since there would be a clear
intention to return home. In comparing the Georgia Case with the Delaware Case,
Georgia defines “dwelling or usual place of abode” in terms of domicile while the
Delaware defines the phrase in the most restrictive sense, not merely defined as residence
but the defendant’ s actual physical residence.

2. If statelaw requiresthe defendant to be served abroad, doesthe Hague Service
Convention treaty necessarily apply? No, there are 55 countries that have signed this
multilateral treaty and there are approximately 195 countriesin the world. The majority
of the countries are not signatories and the Hague Service Treaty does not apply to them.
In regards to the Middle East, there are only four signatory countries, Kuwait, Egypt,
Israel, and Turkey. Consequently, service of processin Iraq and Afghanistan are not

> Rovinski v. Rowe, 131 F.2d 687 (W.D. Mich. 1942).
® Whetsell v. Gosnell, 181 A.2d 91 (1962).
" Tolbert v. Murrell, 322 S.E.2d 487 (Ga. Supr. Ct. 1984).
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controlled by any international treaty; however, many signatory countries maintain
United States military installations, including Germany, Japan, Italy, Kuwait and Spain.
The full list of signatories can be found on Hague Service Treaty website: http://hcch.e-
vision.nl or in the Martindale-Hubbel Law Digest, “ Selected International Treaties’. The
Inter-American Convention on Letters Rogatory, with Protocol isamultilateral treaty
which pertains solely to Latin American countries and the United States. The signatories
to the latter treaty include: United States, Argentina, Brazil, Chile, Colombia, Ecuador, El
Salvador, Guatemala, Mexico, Panama, Paraguay, Peru, Uruguay, and Venezuela.®

3. If nointernational treaties on service of process apply, what laws apply in
effectuating service of process? It depends on where the judgment isto be enforced. If
the judgment is to be enforced solely in the United States, then the internal state law
would apply; however, if the judgment was intended to be enforced not only in the
United States but in the foreign country where the Defendant is located, then it would be
necessary to follow both the service of process laws in the state aswell as in the foreign
country. Some civil law countries regard service of process as a sovereign act that
requires service through government officials. American process servers and other
agents may not be authorized by the laws of the foreign country to effect service abroad,
and such action could result in their arrest and/or deportation.®

4. What isthe one method under the Hague Service Convention Treaty which every
signatory country has agreed to asvalid service of process? Service of process
through the Central Authority isthe one method every signatory country has agreed to.
Each signatory country has established a Central Authority. These Central Authorities
receive all incoming request for service of process directly from the parties. Parties
requesting service of process should execute the USM-94 form or the new interactive
Service Convention form available on the Hague Service Convention Treaty website.
The requesting party should either be an attorney or clerk of court and should provide
their titles on the form. The request should state as follows: “ service is requested
pursuant to Rule 4(c) (2), U.S. Federal Rules of Civil Procedure and pursuant to ,
state law.”

The Central Authority first determines whether there are objections to the service of
process. If there are none, then the Central Authority will serve the pleading on the party
in conformity within its own laws; the requesting party may request that the pleading be
served in aparticular manner. The serving party should verify with the Central Authority
whether the pleading should be trandated into that country’ s language. The Central
Authority will serve the document in the manner requested unless the method of service
isin contravention with the country’s own laws. Unless specifically asked to serve
process in a particular method, the Central Authority will serve process by merely asking
the defendant to accept service, known as “remise simple.”*° or by postal channels.

8 Service of Legal Documents Abroad, (visited May 12,

2008)<www.travel .state.gov/law/info/judical/judicial_680.html>.

°Id at <www.travel.state.gov/law/info/judical/judicial_680.html>.

19Magjor Allen L. Cook, The Armed Forces as a Model Employer in Child Support Enforcement A Proposal
to Improve Service of Process on Military Members, 155 Mil. L. Rev 153 (February 1998).
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Service of process generally takes approximately three months and the cost is minimal.
After the service is completed, the Central Authority would complete a certificate and
forward the certificate to the requesting party.

5. What arethe other alter native meansto service process under the Hague Service
Treaty and how isit determined whether a country has authorized such optional
means? There are five other means of effectuating service under the treaty. Each
signatory country has notified the Hague as to whether it has elected to allow service of
process through any of these alternatives. Thisinformation is located on the Hague
Conference on Private International Law website.! These alternatives are as follows:

(2) servicedirectly through diplomatic or consular agents, provided the receiving
state does not object--although objections shall not apply to service upon a national
of the state in which the documents originate; (Note: Employees of the U.S.
Foreign Service are prohibited from serving documents unless specifically
authorized by the State Department.*?);*®

(2) service through consular channels (or diplomatic channelsin exceptional
circumstances) by forwarding documents to those authorities of another contracting
state designated by the latter for this purpose;'*

(3) service by postal channels, provided the receiving state does not object;™

(4) the freedom of judicial officers, officials, other competent persons, or any
person interested in the litigation to effect service of process through the judicial
officers, officials or other competent persons of the receiving state, provided the
receiving state does not object;'® and

(5) service by mutually acceptable means pursuant to agreement between the
sending and receiving state.*’

Redlistically, out of the five aternative options to serving the Central Authority,
there are two available -- service by postal channels and by following the foreign
countries service of process laws. Again, the signatory country has the authority
to accept or rgject these forms of service of process.

6. What isthe analysisto deter mine if service by postal channelsisvalid under the
Hague Service Convention Treaty with a signatory country?
There are several issues that need to be addressed.
1. Does the country of destination authorize service of process through postal
channels? The Hague Service Treaty’ s website contains this information for
each of the signatory countries.

! The Hague Convention on Private International Law, (visited May 12, 2008) < http://hcch.e-vision.nl>.
1222 CFR 92.85.

B¥)d. at 20 U.S.T. 361, 19, art. 8.

%1d.at 20U.S.T. 361, 19 art. 9.

51d. at 20 U.S.T. 361, 19 art. 10 (a).

%14, at 20 U.S.T. 361, 20 art. 10.

1d. at 20 U.S.T. 361, 20 art 11.
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2. Does the state law permit service of process through postal channels, namely
certified mail? Thisissue varies among the states. If the state law does not
permit service through the mail, then service through the postal channelsis
not an option.

3. Even if the state law authorizes service of process through postal channels,
does the state court interpret the Hague Service Treaty as authorizing service
of process through postal channels? Thereis no uniformity among the states
asto the interpretation of Article 10(a) of the treaty. The conflict among the
courts center on the definition “send”. Some courts interpret “send” literally
and hold that “send” does not mean service of process.*®Other courts interpret
“send” to mean service of process.® Therationale for the broad view include
(1) every signatory country support this view to include service of process; (2)
the drafters indicate that send was intended to mean service of process; (3) the
purpose and the history of the treaty lead to the conclusion “send” means
service of process; and (4) the United States State Department supports this
view.?’The opposing view supports the proposition that although the word
“send” does not mean service of process for theinitia pleading, it does
authorize service of process for post initial pleadings such as motions and
notices relating to the proceeding.. The arguments for this position focus on
statutory construction: (1) if the drafters intended service of processto
effectuate it through postal channels, they would have expressly said so. One
of the basic rules of statutory construction that being “ Absent a clearly
expressed |egiglative intention to the contrary, that language must ordinarily
be regarded as conclusive.”; (2) Because the drafters used the terms service of
process in some portions of the treaty and did not use the wordsin Rule 10(a),
as azrlnatter of statutory construction, it was presumed to be intentionally left
out.

4, Finally, is there a mechanism to actually serve process through the postal
channels within the foreign country? The military maintains a postal service
(Military Postal Service Agency?) to deliver mail to servicemembers.
Certified mail is available through the military mail. If mail is attempted
through aforeign postal service, it should be confirmed with the local post
office to determine whether certified mail is available.

7. 1f service of processisaccomplished in contravention of the Hague Service
Treaty, what recourseisavailable to the aggrieved party? Under Article 16 of the
treaty, the time period for appeal istolled upon the following:

1. Theaggrieved party shows that he iswithout any fault that he did not have
knowledge of the process in sufficient time to defend, or knowledge of the
judgment in sufficient time to appeadl;

2. Theaggrieved party has a prima facie defense to the action; and

18 Bankston v Toyota Motor Corp., 889 F.2d 172, 174 (8th Cir. 1989).
19 Ackerman v. Levine, 788 F.2d 830 (2d Cir. 1986).

20 Brockmeyer v. May, 383 F.3d 798, 803 (Sth Cir. Cal. 2004).

2 Bankston v Toyota Motor Corp., 889 F.2d 172, 174 (8th Cir. 1989).
2 MPSA — Military Postal Service Agency (visited May 12, 2008)
<http://hgdainet.army.mil/mpsal/index.htm>.
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3. The aggrieved party acted within areasonable time after he received notice of the
judgment.
The state laws may provide for additional relief. Typically, when default judgments are
entered, the defendant may attack the order as being voidable when service of process
was not effectuated.

8. Will themilitary branches assist in serving process on the servicemember who are
stationed abroad?

The military will not serve process on the servicemember. The military personnel will
advise the servicemember of the process and he will be permitted an opportunity to seek
advice from counsel. If the servicemember iswilling to accept service, the command will
act as a conduit for him to accept service. If he rejects service of process, the requesting
party will be advised to serve process in accordance with laws of the country in which the
military installation is located. Consequently, if a Central Authority under the Hague
Service Convention only has access to the servicemember on the military installation,
then service can only be obtained through a remise simple — voluntary acceptance of
service. On the other hand, the court will have to consider whether the refusal of service
of process is sufficient notice to proceed to trial. Under the Mullane decision, the U.S.
Supreme Court only requires that the service of process be reasonably calculated to
apprise the party of the pendency of the proceeding. Here, service of process was
reasonably calculated to advise the defendant of the pendency of the proceeding but the
defendant chose not to seize the opportunity to be provided with the notice. In Barclay v.
Crown Building and Development, Inc.%, the Michigan Court of Appeals sets forth a
digest of court opinions from around the country on the issue reflecting the proposition
that as long as the defendant is advised of the process and the processis left in near
proximity to the defendant, he is deemed to have received personal service even if he
refuses the document.

A more expeditious approach is service through certified mail where authorized by law.
Although the military personnel will not act as a process server, they will seeto it that the
mail is delivered to the servicemember and that he signs for mail receipt (green card). For
even better results, the party may request restricted delivery so that only the
servicemember would be authorized to sign the green card. Other suggestions include
forwarding the certified letter to a senior enlisted member of the command, and
reguesting assistance or sending aletter to the command post master and requesting
assistance. Senior enlisted personnel include senior chief petty officers or the first
sergeant. To check on the status of the green card, a party can utilize the postal website —
usps.com for status of the mail by inputting the tracking number. Some courts have
utilized the print out from the U.S. postal website as the return of service when the green
card has not been returned. Certified mail may be the only feasible manner to serve the
party, if heis deployed on aship.

9. How would a party serve a servicemember deployed to Iraq or Afghanistan?
First, determine whether the servicemember could be served by substitute service within
the United States. An exampleis serving the servicemember’s current spouse or parent.

% Barclay v. Crown Building and Development, Inc., 617 N.W.2d 373 (Mich. Ct. App. 2000).
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As previoudly stated, Hague Service Treaty does not apply with either country. Second,
determine whether the state allows service through mail. If service of processis available
through mail, forward the pleading to the servicemember at his Fleet Post Office (FPO)
address or Army/Air Force Post Office (APO) address. In addition, communicate with his
superiors to see that he actually receives the mail as stated in the above question. Even if
the servicemember does not actually receive notice of the hearing by substitute service or
through the mail, the court is still required to appoint an attorney under the
Servicemember Civil Relief Act, who isresponsible for making meaningful contact with
the Defendant. Third, it is recommended to mail the pleadings to the defendant by regular
mail and if possible email the pleadingsto him aswell. Providing the servicemember
with areturn email address will assist in facilitating cooperation so he can communicate
his position and also assist him in setting up atelephonic hearing if possible and
appropriate.

10. Provide samples of how to practically handle service of processin countries
which are Hague Service Treaty members and wherethereisalarge U.S. Military
presence?

Germany: Each German State hasits own Central Authority. The addresses can be
found on the Hague Service Treaty website. There are two types of personal service —
simple and formal service. Simple service is voluntary acceptance of service and formal
serviceis compulsory service. To obtain the formal service, the documents must be
trandlated in German. Unless otherwise requested, the Central Authority most likely will
serve process through postal channels. The time period for service of processis usually
three months including shipping time. The cost is minimal that being the cost for
registered mail or reimbursement for hiring the official to serve process.

Germany has objected to al aternative types of service of process provided for under the
Hague Service Treaty -- through postal channels, consular agents or diplomatic channels
and directly through the German Courts or competent process servers. For al practica
purposes, all service of process must be effectuated by the German Central Authorities.®*

Italy: The Italian Central Authority is L’ Ufficio Unico Degli Ufficiali Giudiziari, Presso
LaCorte D’ Appello di Roma, Viade Giulio Cesare, 52, 000192 Rome, Italy. The
telephone number is 011-39-06-328367521. The staff speaks Italian, French and English.
All documents forwarded to the Italian Central Authority must be in duplicate and
trandated into Italian. The cost for having service performed by abailiff is 6,000 lira. The
approximate time to effectuate service of process is oneto three months. Italy does not
oppose any alternative forms of service of process, including certified mail; however,
under Italian law, only court officials are authorized to serve process. Consequently,
neither private attorneys nor individual s are authorized to serve process. Unless one can

2 Judicial Assistance Germany, (visited May 12, 2008)

<http://travel .state.gov/law/info/judicial/judicial_648.html>; Germany — Central Authority and Practical
Information, (visited May 12, 2008)< http://hcch.e-

vision.nl/index_en.php?act=authorities.details& aid=257>.




Appendix 5 Page 8

communicate with an Italian court, the practical approach for serving process would be
through the Central Authority or through postal channels.®

Japan: The Japanese Ministry of Foreign Affairsisthe Central Authority for Japan. Its
addressis 2-2-1 Kasumigaseki Chiyoda-ku, Tokyo 100-8919 Japan. The contact point is
the Consular Policy Division, and employees speak both Japanese and English. The
phone number is +81 3 5501 8152. Japan requires the documents and attachments to be
translated into Japanese for both informal and formal deliveries. The Japanese formal
service process proceeds with the Ministry of Foreign Affairs transmitting the documents
to local Japanese Court. The clerk of the court then effectuates service through a specia
postal channel. The Japanese informal service provides for the Ministry of Foreign
Affairsto transmit the documentsto alocal court. The clerk of court then informs the
addressee to present himself to the court or he can request the documents be forwarded to
him. If the person refuses to accept process, after three weeks the documents will be
returned to the sender. The Japanese Central Authority will honor arequest for personal
service. In most instances, Japan will bear the cost for service of process, however, if
service requires amarshal to deliver the documents, the Central Authority will seek
reimbursement (1800 yen for service during weekday hours and 4200 yen for evening,
weekend and holidays.) Thetime period for obtaining service of processis usually 90
days.

Regarding aternative means of service of process, Japan does not oppose service of
process through postal channels, however, Japan may not enforce the judgment if
obtained through mail. Japan has objected to service of process that is sent directly to
judicia officers and other competent process serversin Japan. Japan does not oppose
service of process through consular agents and diplomatic channels; however as stated
above, the United States forbids Foreign Service employees from serving process unless
specifically authorized by the State Department. Japan also opposes obtaining service of
process by directly contacting judicial officers or other competent judicial officers.
Practically speaking, service of process can be effectuated through postal channels or
through Japanese Central Authority.?®

Kuwait: The Kuwait Central Authority isthe Ministry of Justice, International Relations
Department, Ministries Complex, Building No. 14, P.O. Box Safaat 13001, Kuwait City,
Kuwait. The phone number is 965-248-6039. The employees speak both Arabic and
English. Unless the respondent voluntary accepts service of process, the pleading should
betrandated in Arabic. Thereisno charge for service of process and Kuwait has
indicated that service of process can be effectuated in within aweek. Like Germany and

% taly Judicial Assistance, (visited May 12, 2008)

<http://travel .state.gov/law/info/judicial/judicial_653.html>;

Italy-Central Authority and Practical Information, (visited May 12, 2008) <http://hcch.e-
vision.nl/index_en.php?act=authorities.detail s& aid=245>.

% Japan Judicia Assistance, (visited May 12, 2008)

<http://travel .state.gov/law/info/judicial/judicial_678.html#service>; Japan-Central Authority and Practical
Information, (visited May 12, 2008) <http://hcch.e-
vision.nl/index_en.php?act=authorities.details& aid=261>.
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South Koreg, it opposes all other aternative means of service of process available
through the Hague Service Treaty.?’

South Korea: The only authorized mechanism of service of processis through South
Korea s Central Authority. The Central Authority information is as follows: National
Court Administration, Attn.: Director of International Affairs, 967, Seocho-dong,
Seocho-gu, Seoul 137-750, Republic of Korea. The telephone number is +82- (2) 3480
1734. Employees of the Central Authority speak both English and Korean.”®

Spain: The Spanish Central Authority is Subdireccion General de Cooperacion Juridica,
Internacional, Minsterio de Justicia, ¢/ San Bernardo N° 62, 29071 Madrid, Spain. The
telephone number is 34 91 390 2228. The employees speak Spanish, French and English.
The Central Authority forwards the document to the local court and the processis served
on the party. The Central Authority does not provide an informal service of process. It
requires al documents to be translated into Spanish. Thereis no cost to effectuate
service of process. Spain has not objected to any of the alternative means of service of
process. However, Spain requires the documents to be trandated into Spanish no matter
what means of service of processis used unless the party voluntarily accepts service.
Practically speaking, service of process can be effectuated through certified mail, sending
the documents to judicial officers or other competent individuals who can service process
or through the Spanish Central Authority.?

' Kuwait Judicial Assistance, (visited May 12, 2008)

<http://travel .state.gov/law/info/judicial/judicial_2756.html#service>;

Kuwait-Central Authority and Practical Information (visited May 12, 2008) <http://hcch.e-
vision.nl/index_en.php?act=authorities.detail s& aid=286>.

% K orea-Central Authority and Practical Information (visited May 12, 2008) <http://hcch.e-
vision.nl/index_en.php?act=authorities.detail s& aid=262>.

% gpain Judicial Assistance, (visited May 12, 2008)

<http://travel .state.gov/law/info/judicial/judicial_684.html>; Spain-Central Authority and Practical
Information (visited May 12, 2008)< http://hcch.e-
vision.nl/index_en.php?act=authorities.details& aid=273>.




Appendix 6
U.S. Department of Justice

United States Marshals Service

REQUEST
FOR SERVICE ABROAD OF JUDICIAL OR EXTRAJUDICIAL DOCUMENTS

DEMANDE
AUX FINS DE SIGNIFICATION OU DE NOTIFICATION A L'ETRANGER
D'UN ACTE JUDICIAIRE OU EXTRAJUDICIAIRE

Convention on the service abroad of judicial and extrajudicial documents in civil or
commercial matters, signed at The Hague, November 15, 1965.
Convention relative a la signification et a la notification a I'étranger des actes judiciaires ou
extrajudiciaires en matiére civile ou commerciale, signée & La Haye, le 15 novembre 1965.

Identity and address of the applicant Address of receiving authority
Identité et adresse du requérant Adresse de l'autorité destinataire

The undersigned applicant has the honour to transmit -- in duplicate-- the documents listed below and, in conformity
with article 5 of the above-mentioned Convention, requests prompt service of one copy thereof on the addressee, i.e.,
(identity and address)
Le requérant soussignée a I'honneur de faire parvenir--en double exemplaire--a l'autorité destinataire les documents ci-dessous
énumeéreés, en la priant, conformément a l'article 5 de la Convention précitée, d'en faire remettre sans retard un exemplaire au
destinataire, a savoir:
(identité et adresse)

[](a) in accordance with the provisions of sub-paragraph (a) of the first paragraph of article 5 of the Convention.*
a) selon les formes légales (article 5 alinéa premier, lettre a).

[] (b) in accordance with the following particular method (sub-paragraph (b) of the first paragraph of article 5)*:
b) selon la forme particuliére suivante (article 5, alinéa premier, lettre b) :

[ (c) by delivery to the addressee, if he accepts it voluntarily (second paragraph of article 5)*:
c) le cas échéant, par remise simple (article 5, alinéa 2).

The authority is requested to return or to have returned to the applicant a copy of the documents and of the annexes
with a certificate as provided on the reverse side.

Cette autorité est priée de renvoyer ou de faire renvoyer au requérant un exemplaire de I'acte - et de ses annexes - avec
I'attestation figurant au verso.

List of documents Done at , the
Enumération des piéces Fait a , le

Signature and/or stamp
Signature et/ou cachet

*Delete if inappropriate Form USM-94
Rayer les mentions inutiles. Est. 11/77

(Formerly OBD-116, which was formerly LAA-116, both of which may still be used)



CERTIFICATE
ATTESTATION

The undersigned authority has the honour to certify, in conformity with article 6 of the Convention,
L'autorité soussignée a I'nonneur d'attester conformément a l'article 6 de ladite Convention,

1) that the document has been served *
1) que la demande a été exécutée
-- the (date) -- le (date)
-- at (place, street, number) - a (localité, rue, numéro)

-- in one of the following methods authorized by article 5:
-- dans une des formes suivantes prévues a l'article 5:

[] (a) in accordance with the provisions of sub-paragraph (a) of the first paragraph of article 5 of the Convention*.
a) selon les formes légales (article 5. alinéa premier, lettre a)

] (b) in accordance with the following particular method:
b) selon la forme particuliére suivante:

] (c) by delivery to the addressee, who accepted it voluntarily.*
C) par remise simple.

The documents referred to in the request have been delivered to:
Les documents mentionnés dans la demande ont été remis a:

- (identity and description of person)
- (Identité et qualité de la personne)

- relationship to the addressee family, business or other
- liens de parenté de subordination ou autres avec le destinataire de I'acte:

2) that the document has not been served, by reason of the following facts*:
2) que la demande n'a pas été exécutée, en raison des faits suivants:

In conformity with the second paragraph of article 12 of the Convention, the applicant is requested to pay or reimburse
the expenses detailed in the attached statement*

Conformément a l'article 12, alinéa 2, de ladite Convention, le requérant est prié de payer ou de rembourser les frais
dont le détail figure au mémoire ci-joint.

ANNEXES
Annexes

Documents returned:
Pieces renvoyées

Done at , the

In appropriate cases, documents establishing the service: Fait a le

Le cas échéant, les documents justificatifs de I'exécution:
Signature and/or stamp
Signature et/ou cachet




SUMMARY OF THE DOCUMENT TO BE SERVED
ELEMENTS ESSENTIELS DE L'ACTE

Convention on the service abroad of judicial and extrajudicial documents In civil or commercial
matters, signed at The Hague, November 15, 1965.

Convention relative a la signification et a la notification a I'étranger des actes judiciaires ou extrajudiciaires
en matiére civile ou commerciale, signée a La Haye, le 15 novembre 1965.

(article 5, fourth paragraph)
(article 5, alinéa quatre)

Name and address of the requesting authority:
Nom et adresse de l'autorité requérante:

Particulars of the parties:
Identité des parties:

JUDICIAL DOCUMENT
ACTE JUDICIA IRE

Nature and purpose of the document:
Nature et objet de l'acte:

Nature and purpose of the proceedings and, where appropriate, the amount in dispute:
Nature et objet de l'instance, le cas échéant, le montant du litige:

Date and place for entering appearance:
Date et lieu de la comparution:

Court which has given judgment**:
Juridiction qui a rendu la décision:

Dale of judgment**:
Date de la décision:

Time limits stated in the document**:
Indication des délais figurant dans l'acte:

EXTRAJUDICIAL DOCUMENT
ACTE EXTRAJUDICIAIRE

Nature and purpose of the document:
Nature et objet de l'acte:

Time limits stated in the document:**
Indication des délais figurant dans l'acte:
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PREVENTIVE LAW SERIES

GARNISHMENTS/
INVOLUNTARY ALLOTMENTS

Prepared by:
Legal Assistance Department
Region Legal Service Office Southwest

WHAT IS AN INVOLUNTARY ALLOTMENT?

Involuntary allotments, also known as garnishments, are one way deductions from a servicemember’s pay can be
made. Usually, a previous valid court order exists that indicates that the person has an obligation to pay a certain
amount of money.

INVOLUNTARY ALLOTMENT FOR FAMILY SUPPORT

An involuntary allotment can be initiated against an active duty servicemember to pay for child support or a
combination of spousal and child support, but not spousal support only. (However, for those members who
have only a spousal support order, this rule is not a shield against a contempt of court action. The court which
issued the spousal support order can, and likely will, hold you in contempt of court for failure to pay spousal
support once it has been ordered.) The servicemember must be under a court or administrative order to make the
payments and the total amount in arrears must be greater than or equal to two months of payments. Pay that is
subject to this type of allotment is: Basic Pay, BAH, BAS, Special Pay, Proficiency Pay or Special Duty Pay,
Submarine Pay, Flight Pay, and Career Sea Pay.

A state child support enforcement agent or court sends a letter or order to the military finance center requesting an
allotment be started. The military finance center will notify the servicemember of the involuntary allotment petition
in order to give the servicemember an opportunity to respond in case there has been some type of error.
Arrearages can be collected but there must be a second court order requiring payment of the arrearages by
involuntary allotment. To start payments, contact DFAS.

MAXIMUM AMOUNT OF INVOLUNTARY ALLOTMENT
50% if member is supporting other family members and is in arrears (unpaid, overdue debt or unfulfilled
obligation).
55% if member is supporting other family members and is in arrears.
60% if member is not supporting other family members and is in arrears.
65% if member is not supporting other family members and is in arrears.

A service member can assert by affidavit that he or she is supporting other family members.

In the event that your support order (or collective support orders) exceed the maximum amount allowed to be
withheld by federal or state law, you are still responsible for the full amount of the child or spousal support as
ordered in the state court. MAXIMUM INVOLUNTARY ALLOTMENT PROVISIONS DO NOT SHIELD YOU
FROM THE STATE COURT ORDER TO PAY A SPECIFIED SUPPORT ORDER. You are still responsible for
those excess amounts, even though it won’t come directly out of your military paycheck. The percentages that
can be garnished are separate and distinct from the amount of child support or spousal support, or both, that can
be ordered to be paid by a person under state child and spousal support laws. Failure to pay the ordered amounts
that are in excess of the above percentages can and may result in issuance of a tax Intercept, inability to get a
U.S. passport, negative reports to the major credit reporting agencies, suspension of the your driver’s license, and
or suspension of the your professional license.

MILITARY PAY SUBJECT TO INVOLUNTARY ALLOTMENT
For officers and warrant officers — basic pay, special pay, most bonuses, BAS, BAH
For E-7 and above — basic pay, special pay, most bonuses, BAH

1 Rev. March 2016
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For E-6 and below — basic pay, special pay, most bonuses, and BAH for members with dependents.

DO NOT START A VOLUNTARY ALLOTMENT UPON RECEIVING NOTIFICATION OF AN INVOLUNTARY
ALLOTMENT ACTION. OTHERWISE, THE RESULT WILL SIMPLY BE THAT TWO ALLOTMENTS WILL BE
DEDUCTED FROM MILITARY PAY.

INVOLUNTARY ALLOTMENT FOR JUDGMENT INDEBTEDNESS

This type of involuntary allotment may occur when there is a judgment against the servicemember for a specific
amount of money from a creditor. In these circumstances, the creditor sends an involuntary allotment application
to the military finance center along with a copy of the court order. In addition the creditor must certify that the
judgment has not been modified or set aside, that it complies with all requirements imposed by the
Servicemembers’ Civil Relief Act, that the servicemember’s pay can be garnished, that the debt has not been
discharged in bankruptcy, and that the creditor agrees to repay the servicemember within 30 days if payment
made was erroneous.

The amount which may be deducted is a maximum of twenty-five percent (25%) of the disposable earnings of the
servicemember (or lower depending on state law). The military pay which is subject to involuntary allotment due to
judgment indebtedness is: Basic Pay, Special and Incentive Pay, Accrued Leave Payments, Readjustment Pay,
Severance Pay, Lump-sum Reserve Bonus, and Inactive Duty Training Pay.

When the creditor sends the petition to the military finance center, they will notify the servicemember and his/her
Commanding Officer. If applicable, the servicemember may invoke any of the following defenses:

Failure to comply with the Servicemembers’ Civil Relief Act

Exigencies of military duties caused the servicemember's absence from the proceedings
Information is false or erroneous

The judgment has been satisfied, set aside, or materially amended

Legal protection against establishing an involuntary allotment exists

The determination of whether exigencies of military duties do or do not exist rest solely on the servicemember’s
Commanding Officer. Final determination of all other asserted defenses rests with the military finance center.
Note that the DoD Financial Management Regulation prohibits allotments on vehicles, appliances or household
goods, electronics, and other consumer items that are tangible and movable.

RESOURCES

Defense Finance Accounting Service: (866) 859-1845; www.dfas.mil/garnishment.html

Allotments from Pay for Child and Spousal Support Owed by Members of Uniformed Services on Active Duty, 42
U.S.C. § 665 (2012)

Consumer Credit Protection Laws, 15 U.S.C. 88 1601 et seq. (2012)

DoD Implementing Regulations, 32 C.F.R. Part 54 (2013)

DoD Financial Management Regulation, DoD 7000.14-R, Vol. 7A, Chapters 40 and 42

Indebtedness of Military Personnel, 32 C.F.R. Parts 112-113 (2013)

Indebtedness of Military Personnel, DoD Directive 1344.09 (2008)

2 Rev. March 2016
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Appendix Module 7 Handout 7-2

7-2 SAMPLE LETTER REQUESTING FEDERAL STATUTORY
MILITARY ALLOTMENT (NOT AN OFFICIAL FORM)

SAMPLE STATUTORY ALLOTMENT REQUEST

[Use agency letterhead]

Commander

[Appropriate Military Payment Processing Center Address]
Reference: [Name and SSN of military member]

Dear Sir or Madam:

This letter is notice of delinquent support payments and a request for the
initiation of the statutory allotment pursuant to 42 U.S.C. § 665.

[Identify military member] is subject to a court or administrative order (certified
copy enclosed) requiring him/her to pay current child support in the amount of
[identify amount and payment schedule] [if appropriate, add “plus an amount of
xxx toward elimination of arrears of xxx”]. He/She has failed to meet this
obligation and arrears exceed the total amount due under the order for two
months. [If appropriate, insert “In addition, a portion of the arrearage pertains to
payments that are more than 12 weeks overdue.”]

| request initiation of a statutory allotment from the member’s active duty pay in
the amount of [identify amount], the monthly support obligation [if appropriate,
add “and arrearage payment”] due under the order. Please direct the payment to
this address:

[Provide the name/address of the appropriate state payment location and explain
what information must accompany the payment.]

Please continue the allotment until [insert termination date] or such earlier date
as this agency may later advise you.

| certify that | am an “authorized person” as defined by 42 U.S.C. § 655(b) and 32
C.F.R. Part 54. | am an agent of a state with an approved Title IV-D program
under the Social Security Act, and my duties include seeking recovery of child
and spousal support. Thank you for your attention to this matter.

[Authorized agent signature]

Enclosure (certified copy of court or administrative child support order)

Working with the Military on Child Support Matters 117
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Additional Internet Resources

Handbook on Child Support and Military Families

https://www.acf.hhs.gov/sites/default/files/documents/ocse/a handbook for military families version.pdf

Army Support explained
https://youtu.be/tcAzgdY2nsM

BAH Housing Rates
https://www.defensetravel.dod.mil/site/bah.cfm

https://www.defensetravel.dod.mil/site/bahCalc.cfm

Post 911 Gl Bill
Calculating the Post 9-11 Gl Benefit
DFAS

Pay tables
https://www.dfas.mil/militarymembers/payentitlements/Pay-Tables/

Understanding LES
https://www.dfas.mil/MilitaryMembers/payentitlements/aboutpay/

DFAS Garnishment Forms
https://www.dfas.mil/Garnishment/Forms/

Starting Garnishment through DFAS
https://www.dfas.mil/Garnishment/childsupportalimony/startpayment/

Military Installation Info
Military Installations

Legal Services Offices Locations

Military Child Care Locations

Rapids ID Office

Federal Office of Child Support Enforcement
State DCSE Contacts

https://ocsp.acf.hhs.gov/irg/

Hague Convention on Service Abroad of Judicial and Extrajudicial Documents...
https://www.hcch.net/en/instruments/conventions/specialised-sections/service



https://www.acf.hhs.gov/sites/default/files/documents/ocse/a_handbook_for_military_families_version.pdf
https://youtu.be/tcAzgdY2nsM
https://www.defensetravel.dod.mil/site/bah.cfm
https://www.defensetravel.dod.mil/site/bahCalc.cfm
https://www.youtube.com/watch?v=O9-rnDt52E0
https://www.dfas.mil/militarymembers/payentitlements/Pay-Tables/
https://www.dfas.mil/MilitaryMembers/payentitlements/aboutpay/
https://www.dfas.mil/Garnishment/Forms/
https://www.dfas.mil/Garnishment/childsupportalimony/startpayment/
https://installations.militaryonesource.mil/view-all
https://legalassistance.law.af.mil/
https://public.militarychildcare.csd.disa.mil/mccu/ui/#/locations
https://idco.dmdc.osd.mil/idco/
https://www.acf.hhs.gov/css/contact-information/state-and-tribal-child-support-agency-contacts
https://ocsp.acf.hhs.gov/irg/
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MILITARY LOCATOR SERVICES

MILITARY LOCATOR SERVICES

Addresses for Military Locator Services

Note: Generally, requests for information by state or federal agencies or law
enforcement must be in writing and on official letterhead.

Air Force Active Duty, Reserve, Retired, or Air National Guard

Air Force Personnel Center
Attn: DPDXIDL

550 C Street West, Suite 50
Randolph AFB, TX 78150-4752
(210) 565-2660

http://www.afpc.af.millibrary/airforcelocator.asp

Army Active Duty Only

(By mail only)

Army World Wide Locator Service
Enlisted Records & Evaluation Center
8899 East 56™ Street

Indianapolis, IN 46249-5301

http://www.army.mil/contact/, “Additional Frequently Asked Questions” section,
“Locator Service”

Marine Corps

Marine Locator

Headquarters US Marine Corps

Personnel Management Support Branch (MMSB-17)
2008 Elliot Road

Quantico, VA 22134-5030

(703) 784-3941/ 3942 / 3943

(800) 268-3710

hitp://mww.marines.mil/FAQs.aspx, “Personnel Locator”

Working with the Military on Child Support Matters Page 1
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Navy

Navy Active Duty, Reserve, or Retired
Navy Worldwide Locator

Bureau of Naval Personnel

PERS 1

5720 Integrity Drive

Millington, TN 38055-3120

(901) 874-5672

(866) 827-5672

Note: The Navy does not release unit addresses over the telephone. Submit
your request in writing or call the commercial number for further instructions.

http://www.public.navy.mil/bupers-
npclorganization/npe/csc/Pages/Navyl ocatorService.aspx

Coast Guard

(By mail or e-mail only)

Commander

Personnel Service Center

US Coast Guard Stop 7200

4200 Wilson Blvd., Suite 1100

Arlington, VA 20598-7200

Email: ARL-PF-CGPSCCGlocator@uscg.mil

hitp:/mwww.uscg.milllocator/

Note: The military locator services provide the member’s military address.

This information is current as of August 2013.

Most large military bases maintain legal assistance offices. Duties of the legal
assistance attorneys include helping military spouses and dependent children
obtain the service member’s military address. The attorneys are not legally
required to assist parents who have never been married to the service member.

Working with the Military on Child Support Matters Page 2
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Armed Forces Legal Assistance (AFLA)

Locator

* If a location needs to be updated, please submit your request to: B2 Web Admin

There are 12 Armed Forces legal offices located in Virginia.

Miles

Location (Branch) Contact information

3

{USAR) Alexandria, Virginia

(Amy)

Fort Belvoir
{Army)

Fort Eustis
(Air Force)

Fort Les
{Army)

Fort Myer
(Army}

Henderson Hall
(Marine Corps)

Langley AFB
(Air Force)

MCB Quantico
{Marine Corps)

hitps fegalassistance.law.af.mil

1515t Legal Operations Detachment
6901 Telegraph Rd
Alexandria, VA 22310
Phone:703-950-7393

1111111

Fort Belvoir Legal Office

9990 Belvoir Drive

Fart Belvoir, VA 22060

Phone:703-805-2856
None

http:iAwew.belvoir. army.mil/SJA/NewSite/default. asp

Joint Base Langley Eustis Legal Office
2732 Madison Ave.
Newpart News, VA 236804
Phone:757-878-3031

826-3031

Dbitp:iivww ible. af. mil/F ort-Eustis-l egal-Assistance/

Office of the Staff Judge Advocate
701 27th Street Bidg 8135
Fort Lee, VA 23601
Phone:804-765-1500
539-1500
hitp:ivowwy lee army.milisjall egal%20Assistance. html

Legal Assistance Office of the SJA Joint Forces HQ-NCR/US Army Military
District of Washington
202 Custer Road
Fort Myer, VA 22211
Phone:703-696-0761
NA

http:Hwww. mdw army. mil/sjafindex htm

Henderson Hall
Legal Assist. Office 1555 Southgate Road Building 29, rm 301
Adlington, VA 22214
Phone:703-614-1266
DSN 224-1268

Langley Law Center
33 Sweeney Bivd,
Langley AFB, VA 23865
Phone:757-764-3277
574-3277
bitrudfwvews jble.af. milAUnits/Air-Farca/Lang|ey-Lav/

Marine Corps Combat Development Command
3250 Catin Ave, Suite 133
Quantico, VA 22134

12
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Map my?mna
Man m;‘n Norfolk
M (CooetCuart
Map USCG TRACEN Yorktown
{Coast Guard)

Armmed Forces Legal Assistance (AFLA) Appendix Z page 2

Phone:703-784-3122/3126
DSN 278-M22/3126
hiip:fiwww.quantico, usme. milf
NLSO MIDLANT Branch Cffice Qceana
799 Homet Drive, Sulte 100
Virginla Beach, VA 23460
Phone:757-433.2230
433-2230
hitpe/iwww jag.navy.millegal services/isolriso mid _adantic.htm

NLSO Mid-Atlantic
9620 Maryland Avenue, Suite 100
Norfolk, VA 23511
Phone:757-341-4489
341-4489
hitp:iiwven jag navy. mil/miNLS OMidlanthewmain, htrn
Legak Assistance Office, USCG Base Portsmouth
4000 Ceast Guard Bhvd
Portsmouth, VA 23703
Phone:757-295-2308
295-2308
hitps:ivwww.uscg. millResourcesfiegaliLiiaN egal Assistance/

Commanding Officer USCG Training Center ATTN: Legal Assistance Office
Yorkdown: VA

Yoridown, VA 23600

Phone.757-856-2374

bitp:fAwvew.usco.miliggalial

Legal Assistance Disclaimer and External Links Notice
This DoD Web page is compliant with Section 508 standards

htips-Heoalassistance.law.af.mil




Appendix 4 Page 1

AG Op. COURTS NOT OF RECORD: JUVENILE AND, 1990 Va. AG 117
COURTS NOT OF RECORD: JUVENILE AND DOMESTIC RELATIONS COURTS.
CIVIL REMEDIES AND PROCEDURE: PROCESS — PERSONAL JURISDICTION IN CERTAIN ACTIONS.

Valid service of summons by certified mail, retun receipt requested, effected even though return receipt signed by person as
agent for party being served, or marked refused or unclaimed, if statutory requirements met.

DATE; January 18, 1990

SDATE: 900118

REQUESTOR: The Honorable Herbert LL. Feild, Judge, York County Juvenile and Domestic Relations District Court
CITE: 1990 117

You ask whether the service of a summons by certified mail, return receipt requested, pursuant to § 16.1-264 of the Code of
Virginia, is valid when the receipt is retumed signed by a person as the agent of the party being served, or marked refused or
unclaimed. You state that you do not include other possible returns from mailing which may be made by the post office, such as
"moved — left no forwarding address,” "insufficient address" or "addressee unknown," because you conclude that these returns
would not constitute valid service. [Page 118]

1. Applicabie Statutes

Section 16.1-264(A) provides that, under certain circumstances, a summons may be served on a party by mailing a copy of
the summons to the party by certified mail, return receipt requested:

If a party designated to be served in § 16.1-263 is within the Commonwealth and cannot be found, but his address is
known or can with reasonable diligence be ascertained, the summons may be served upon him by mailing a copy thereof
by certified mail return receipt requested. If he is without the Commonwealth but can be found or his address is known, or
can with reasonable diligence be ascertained, service of summons may be made either by delivering a copy thereof to him
personally or by mailing a copy thereof to him by certified mail return receipt requested.

Section 16.1-263 requires the juvenile and domestic relations district court (the "juvenile court™ to direct the issnance of
summonses to those persons determined by the juvenile court to be necessary parties 1o appear personally to answer or testify
before the court concemning allegations in a petition filed pursuant to § 16.1-260, the statute describing intake petitions under the
Juvenile and Domestic Relations District Court Law.

The question presented by your inquiry is whether sufficient notice is provided by the mailing provisions of § 16.1-264 to
meet due process requirements, 1

IL. Valid Service is Effected in Facts Presented
by Compliance With Statutory Service Procedure

To be consistent with due process standards, notice must be "reasonably calculated, under all the circumstances, to apprise
interested parties of the pendency of the action and afford them an opportunity to present their objections,” Mullane v. Central
Hanover Tr. Co., 339 U.8. 306, 314 (1950). Under the Mullane test, a statutory method of notice is constitutionally adequate if it
is "reasonably calculated to reach interested parties.” Id. at 318,

While the Supreme Court of Virginia has not addressed the sufficiency of service by mail under § 16.1-264, the Court has
considered an analogous question involving service of process pursuant to §§ 8.01-308 and 8.01-312. These statutes authorize
service on nonresident motorists by the Commissioner of the Division of Motor Vehicles, as statutory agent, and provide that
such substituted service on the Commissioner "shall have the same legal force and validity as if served within the
Commonwealth personally upon the person for whom it is intended” if a copy of the process is sent by registered or certified
mail, return receipt requested, to the person named in the process. Section 8.01-312(A). This form of service was held
constitutional by the Supreme Court of Virginia in Carroll v. Hutchinson, 172 Va. 43, 200 S.E. 644 (1939). Compliance with a
statute which requires service by certified mail, return receipt requested, is presumed to provide adequate notice. Jd. at 50, 200
S.E. at 647,

Service under Virginia's long arm statute, as provided in § 8.01-329, also formerly allowed for service by certified mail
return receipt requested.2 Service of a summons and complaint, as prescribed by the long arm statute, was held by the Fourth
Circuit Court of Appeals to be sufficient to support a defaunlt judgment, when the receipt was returned marked "refused,” "return
to sender." Virginia Lime Co. v. Craigsville Distributing, 670 F.2d 1366 (4th Cir, 1982).

Page 1 of 2 Printed from CaseFinder, Geronime Development Corporation 10/08/2008
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If the requirements of the statute prescribing the method of service are met, service is complete and conclusive. See Basile v.
American Filter Service, Inc., 231 Va, 34, 38, [Page 119] 340 S.E.2d 800, 802 (1986) (default judgment upheld despite no actual
knowledge of litigation by the defendant, where requirements of § 8.01-329 were met).3 In Basile, both the notice of motion for
judgment and notice of default judgment were sent by certified mail, return receipt requested, and each was retumed unclaimed.
Id at 36, 340 5.E.2d at 801.

In cases decided under statutes which require the return receipt to be filed as an exhibit, service generally is valid if the return
receipt is signed by an authorized agent. Annotation, Statutory service on nonresident motorists: veturn receipts, 95 A.LR.2d
1033, 1050-53 (1964).

In summary, the mailing provisions of § 16.1-264 provide notice which is reasonably calculated to inform the addressee of
the proceedings. Since actual receipt or knowledge is not required, the form of the retum receipt does not determine whether
there has been valid service. It is my opinion, therefore, that if the requirements of § 16.1-264 are met, valid service may be made
even though the retum receipt for the mailing demonstrates that it was signed by a person as agent for the party to be served, or
was marked refused or unclaimed,

FOOTNOTES
1 For purposes of this Opinion, I assume that the party to be served is a resident of the Commonwealth.

2 This statute was amended by the 1987 Session of the General Assembly to permit service by regular mail, rather than by
registered or certified mail, return receipt requested. See Ch. 449, § 8.01-329(B), 1987 Va. Acts 579, 580 (Reg. Sess.).

3 See also Texas Real Estate Com'n v. Howard, 538 S.W.2d 429, 433 (Tex, 1976) ("[w]here service of notice by registered mail
is expressly authorized by statute, service is effected when the notice is properly stamped, addressed, registered and mailed”).

Page 2 of 2 Printed from CaseFinder, Geronimo Development Corporation 10/08/2008
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THE TEN MOST COMMONLY ASKED QUESTIONS REGARDING SERVING
PROCESS ON MILITARY PERSONNEL DEPLOYED ABROAD

1. Does either Federal or International Law prohibit a plaintiff from utilizing
substitute service on a family member of a servicemember deployed outside the
United States? No. There are two international treaties relating to service process. These
are (1) the Hague Convention on the Semce Abroad of Judicial and Extrajudicial
Documents in Civil or Commercial Matters’ (Hague Semce Treaty) and (2) Inter-
American Convention on Letters Rogatory, with Protocol”. Neither of these treatises
prohibits substitute service on a family member. The United States Supreme Court ruled
in Volkswagenwerk Aktiengesellschafi v. Schlunk, 486 U.S. 694, 699 (1988) that the
“internal law of the state” and not Hague Service Treaty applies. From a United States
Constitutional perspective, the answer depends on whether such notice would be
“reasonably calculated, under all the circumstances, to apprise interested party of the
pendency of the action and to afford him an opportunity to present his objections.” The
question would be framed as to whether it would be reasonably calculated that the
servicemember would receive the pleadings from the family member in such a2 manner
that he would be timely apprised of the pendency of the action and have time to respond.

In Schlunk, a husband and wife were killed in automobile accident. Their estates sued
the manufacturer Volkswagon, which was located in Germany. The estate served its
subsidiary in the United States. Illinois law authorized service on a subsidiary.
Volkswagon sought a dismissal arguing that the Hague Service Treaty required the estate
to serve Volkswagon in Germany in a manner approved by the Hague Convention. The
Supreme Court in interpreting the Hague Service Treaty held that although the
Supremacy Clause of the United States Constitution requires state courts to follow its
mandates, the Hague Service Treaty did not set forth the circumstances in which service
of process was to occur abroad. In other words, the convention failed to set forth the
standard for determining the legal sufficiency of service of process on the defendant so as
to charge the defendant with notice of the pending action. Consequently, the internal state
law is controlling whether service within the United States is legally sufficient to charge
the Defendant with notice of the hearing; however, if the internal state law requires the
plaintiff to serve the defendant abroad, then the Hague Service Treaty applies, assuming
that the foreign country in which the servicemember is located is a signatory of the
Hague Service Treaty.*

'Convention on the Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial
Matters, Nov. 15, 1965, 20 U.S.T. 361.
The Hague Service Treaty is a multilateral treaty that was formulated in 1964 by the Tenth Session of the
Hague Conference of Private International Law, The Convention revised parts of the Hague Conventions
on Civil Procedure of 1905 and 1954, The revision was intended to provide a simpler way to serve process
abroad, to assure that defendants sued in foreign jurisdictions would receive actual and timely notice of
suit, and to facilitate proof of service abroad. Volkswagenwerk Aktiengesellschaft v. Schlunk, 486 U.S.
694, 699 (1988).

? Inter-American Convention on Letters Rogatory, with Protocol, Jan. 30; 1975, S. TREATY DOC. No. 27,
98th Cong., 2d Sess. (1984).
3 Mu!iane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 306 (1950).

* Volkswagenwerk Aktiengesellschaft v. Schlunk 486 U.S, 694, 700 (1988).
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Although Schlunk dealt with service of process on a foreign corporation, it has
application to family law cases. Instead of serving a subsidiary corporation, the plaintiff
is serving a family member or posting process on the servicemember’s residence while he
is deployed. Although no uniformity of law exists among the states regarding substitute
service on deployed servicemembers, the issue is consistently framed in the same
manner, that being substitute service is valid if the service is effectuated at the
defendant’s “dwelling or usual place of abode™.

The majority of written opinions address substitute service of process stemming from
motor vehicle accidents. The Federal approach is a liberal one whlch approves substitute
service when the deployed servicemember actually receives service.® On the other side of
the continuum, some state courts take an extremely restnct:lve approach which requires
the defendant to be physically residing with family member.® These courts would clearly
require service to be conducted on the servicemember abroad. In Whetsell v. Gosnell, the
Defendant’s grandfather was served with process while he was attending the U.S. Naval
Academy. The defendant filed an affidavit with the court stating that he did not intend to
return to reside with his grandfather. The Delaware Court dismissed the motion for
Jjudgment on the grounds the defendant did not physically reside with his grandfather.
While the Federal Approach is very liberal and the Delaware approach is very restrictive,
Georgia has a middle ground.

The Georgia Rule requires an animus revertendi or a showing that the servicemember
intends to return home to the place where substitute service had been effectuated.
Georgia sets forth a general proposition that "where a party maintains a residence with a
member of his family, but travels about or lives at vanous other places, the permanent
residence may, on the facts, be his usual place of abode.”” In military cases, the Georgia
Courts presumes that if the servicemember is a career servicemember, he has an intention
not to return to home but if he is in the military on a temporary basis, such as a reservist
or guardsman, then he has an intention to return home. However, it would appear that the
substitute service on a deployed servicemember’s spouse would be effective assuming
that the servicemember and spouse are not estranged since there would be a clear
intention to return home. In comparing the Georgia Case with the Delaware Case,
Georgia defines “dwelling or usual place of abode™ in terms of domicile while the
Delaware defines the phrase in the most restrictive sense, not merely defined as residence
but the defendant’s actual physical residence.

2, If state law requires the defendant to be served abroad, does the Hague Service
Convention treaty necessarily apply? No, there are 55 countries that have signed this
multilateral treaty and there are approximately 195 countries in the world. The majority
of the countries are not signatories and the Hague Service Treaty does not apply to them.
In regards to the Middle East, there are only four signatory countries, Kuwait, Egypt,
Israel, and Turkey. Consequently, service of process in Iraq and Afghanistan are not

* Rovinski v. Rowe, 131 F.2d 687 (W.D. Mich. 1942).
8 - Whetsell v. Gosnell, 181 A.2d 91 (1962).
7 Tolbert v. Murrell, 322 S.E.2d 487 {Ga. Supr. Ct. 1984),



Appendix 5 Page 3

controlled by any international treaty; however, many signatory countries maintain
United States military installations, including Germany, Japan, Italy, Kuwait and Spain.
The full list of signatories can be found on Hague Service Treaty website: htip:/hcch.c-
vision.n! or in the Martindale-Hubbel Law Digest, “Selected International Treaties”, The
Inter-American Convention on Letters Rogatory, with Protocol is a multilateral treaty
which pertains solely to Latin American countries and the United States. The signatories
to the latter treaty include: United States, Argentina, Brazil, Chile, Colombia, Ecuador, El
Salvador, Guatemala, Mexico, Panama, Paraguay, Peru, Uruguay, and Venezuela.?

3. If no international treaties on service of process apply, what laws apply in
effectuating service of process? It depends on where the judgment is to be enforced. If
the judgment is to be enforced solely in the United States, then the internal state law
would apply; however, if the judgment was intended to be enforced not only in the
United States but in the foreign country where the Defendant is located, then it would be
necessary to follow both the service of process laws in the state as well as in the foreign
country. Some civil law countries regard service of process as a sovereign act that
requires service through government officials. American process servers and other
agents may not be authorized by the laws of the foreign country to effect service abroad,
and such action could result in their arrest and/or deportation.’

4. What is the one method under the Hague Service Convention Treaty which every
signatory country has agreed to as valid service of process? Service of process
through the Central Authority is the one method every signatory country has agreed to.
Each signatory country has established a Central Authority, These Central Authorities
receive all incoming request for service of process directly from the parties. Parties
requesting service of process should execute the USM-94 form or the new interactive
Service Convention form available on the Hague Service Convention Treaty website.
The requesting party should either be an attorney or clerk of court and should provide
their titles on the form. The request should state as follows: “service is requested
pursuant to Rule 4(c) (2), U.S. Federal Rules of Civil Procedure and pursuant to .
state law.”

The Central Authority first determines whether there are objections to the service of
process. If there are none, then the Central Authority will serve the pleading on the party
in conformity within its own laws; the requesting party may request that the pleading be
served in a particular manner. The serving party should verify with the Central Authority
whether the pleading should be translated into that country’s language. The Central
Authority will serve the document in the manner requested unless the method of service
is in contravention with the country’s own laws. Unless specifically asked to serve
process in a particular method, the Central Authority will serve process by merely asking
the defendant to accept service, known as “remise simple.”'® or by postal channels.

® Service of Legal Documents Abroad, (visited May 12,

2008)<www.travel.state, pov/law/info/judical/indicial 680.htmt>.

°Id at <www travel state, sov/law/info/judical/judicial 680.himl>.

' Major Allen L. Cook, The Armed Forces as a Model Employer in Child Support Enforcement A Proposal
to Improve Service of Process on Military Members, 155 Mil. L. Rev 153 (February 1998),
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Service of process generally takes approximately three months and the cost is minimal.
After the service is completed, the Central Authority would complete a certificate and
forward the certificate to the requesting party.

5. What are the other alternative means to service process under the Hague Service
Treaty and how is it determined whether a country has authorized such optional
means? There are five other means of effectuating service under the treaty. Each
signatory country has notified the Hague as to whether it has elected to allow service of
process through any of these alternatives. This information is located on the Hague
Conference on Private International Law website.!! These alternatives are as follows:

(1) service directly through diplomatic or consular agents, provided the receiving
state does not object--although objections shall not apply to service upon a national
of the state in which the documents originate; (Note: Employees of the U.S.
Foreign Service are prohibited from serving documents unless specifically
authorized by the State Department.'?); '

(2) service through consular channels (or diplomatic channels in exceptional
circumstances) by forwarding documents to those authorities of another contracting
state designated by the latter for this purpose;'*

(3) service by postal channels, provided the receiving state does not objcct;ls

(4) the freedom of judicial officers, officials, other competent persons, or any
person interested in the litigation to effect service of process through the judicial
officers, officials or other competent persons of the receiving state, provided the
receiving state does not object;'® and

(5) service by mutually acccll_:;table means pursuant to agreement between the
sending and receiving state.

Realistically, out of the five alternative options to serving the Central Authority,
there are two available -- service by postal channels and by following the foreign
countries’ service of process laws. Again, the signatory country has the authority
to accept or reject these forms of service of process.

6. What is the analysis to determine if service by postal channels is valid under the
Hague Service Convention Treaty with a signatory country?
There are several issues that need to be addressed.
L Does the country of destination authorize service of process through postal
channels? The Hague Service Treaty’s website contains this information for
each of the signatory countries.

"' The Hague Convention on Private International Law, (visited May 12, 2008} < hitp://hcch.e-vision.nl>,
1222 CFR 92.85.

P14, at20 U.S.T. 361, 19, art. 8.

“1d. at 20 U.S.T. 361, 19 art. 9.

'“1d. at 20 U.S.T. 361, 19 art, 10 (a).

161d, at 20 U.S.T. 361, 20 art. 10.

71d. at 20 U.S.T. 361, 20 art 11.
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2, Does the state law permit service of process through postal channels, namety
certified mail? This issue varies among the states. If the state law does not
permit service through the mail, then service through the postal channels is
not an option,

3. Even if the state law authorizes service of process through postal channels,
does the state court interpret the Hague Service Treaty as authorizing service
of process through postal channels? There is no uniformity among the states
as to the interpretation of Article 10(a) of the treaty. The conflict among the
courts center on the definition “send”. Some courts interpret “send” literally
and hold that “send” does not mean service of process. *Other courts interpret
“send” to mean service of process.'” The rationale for the broad view include
(1) every signatory country support this view to include service of process; (2)
the drafters indicate that send was intended to mean service of process; (3) the
purpose and the history of the treaty lead to the conclusion “send” means
service of process; and (4) the United States State Department supports this
view.”The opposing view supports the proposition that although the word
“send” does not mean service of process for the initial pleading, it does
authorize service of process for post initial pleadings such as motions and
notices relating to the proceeding.. The arguments for this position focus on
statutory construction: (1) if the drafters intended service of process to
effectuate it through postal channels, they would have expressly said so. One
of the basic rules of statutory construction that being “Absent a clearly
expressed legislative intention to the contrary, that language must ordinarily
be regarded as conclusive.”; (2) Because the drafters used the terms service of
process in some portions of the treaty and did not use the words in Rule 10(a),
as azllnatter of statutory construction, it was presumed to be intentionally left
out.

4. Finally, is there a mechanism to actually serve process through the postal
channels within the foreign country? The military maintains a postal service
(Military Postal Service Agency™) to deliver mail to servicemembers.
Certified mail is available through the military mail. If mail is attempted
through a foreign postal service, it should be confirmed with the local post
office to determine whether certified mail is available.

7. If service of process is accomplished in contravention of the Hague Service
Treaty, what recourse is available to the aggrieved party? Under Article 16 of the
treaty, the time period for appeal is tolled upon the following:

1. The aggrieved party shows that he is without any fault that he did not have
knowledge of the process in sufficient time to defend, or knowledge of the
judgment in sufficient time to appeal;

2. The aggrieved party has a prima facie defense to the action; and

'® Bankston v Toyota Motor Corp., 889 F.2d 172, 174 (8th Cir. 1989).
' dckerman v. Levine, 788 F.2d 830 (2d Cir. 1986).

2% Brockmeyer v. May, 383 F.3d 798, 803 (9th Cir. Cal. 2004).

*! Bankston v Toyota Motor Corp., 889 F.2d 172, 174 (8th Cir. 1989).
2 MPSA — Military Postal Service Agency (visited May 12, 2008)
<http://hgdainet.army. mil/mpsa/index. htm>.
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3. The aggrieved party acted within a reasonable time after he received notice of the
Judgment.
The state laws may provide for additional relief. Typically, when default judgments are
entered, the defendant may attack the order as being voidable when service of process
was not effectuated.

8. Will the military branches assist in serving process on the servicemember who are
stationed abroad?

The military will not serve process on the servicemember. The military personnel will
advise the servicemember of the process and he will be permitted an opportunity to seek
advice from counsel. If the servicemember is willing to accept service, the command will
act as a conduit for him to accept service. If he rejects service of process, the requesting
party will be advised to serve process in accordance with laws of the country in which the
military installation is located. Consequently, if a Central Authority under the Hague
Service Convention only has access to the servicemember on the military installation,
then service can only be obtained through a remise simple — voluntary acceptance of
service. On the other hand, the court will have to consider whether the refusal of service
of process is sufficient notice to proceed to trial. Under the Mullane decision, the U.S,
Supreme Court only requires that the service of process be reasonably calculated to
apprise the party of the pendency of the proceeding. Here, service of process was
reasonably calculated to advise the defendant of the pendency of the proceeding but the
defendant chose not to seize the opportunity to be provided with the notice. In Barclay v.
Crown Building and Development, Inc.”, the Michigan Court of Appeals sets forth a
digest of court opinions from around the country on the issue reflecting the proposition
that as long as the defendant is advised of the process and the process is left in near
proximity to the defendant, he is deemed to have received personal service even if he
refuses the document.

A more expeditious approach is service through certified mail where authorized by law.,
Although the military personne! will not act as a process server, they will see to it that the
mail is delivered to the servicemember and that he signs for mail receipt (green card). For
even better results, the party may request restricted delivery so that only the
servicemember would be authorized to sign the green card. Other suggestions include
forwarding the certified letter to a senior enlisted member of the command, and
requesting assistance or sending a letter to the command post master and requesting
assistance. Senior enlisted personnel include senior chief petty officers or the first
sergeant. To check on the status of the green card, a party can utilize the postal website —
usps.com for status of the mail by inputting the tracking number, Some courts have
utilized the print out from the U.S. postal website as the return of service when the green
card has not been retumed. Certified mail may be the only feasible manner to serve the
party, if he is deployed on a ship.

9. How would a party serve a servicemember deployed to Iraq or Afghanistan?
First, determine whether the servicemember could be served by substitute service within
the United States. An example is serving the servicemember’s current spouse or parent.

® Barclay v. Crown Building and Development, Inc., 617 N.W.2d 373 (Mich. Ct. App. 2000).
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As previously stated, Hague Service Treaty does not apply with either country, Second,
determine whether the state allows service through mail. If service of process is available
through mail, forward the pleading to the servicemember at his Fleet Post Office (FPO)
address or Army/Air Force Post Office (APO) address. In addition, communicate with his
superiors to see that he actually receives the mail as stated in the above question. Even if
the servicemember does not actually receive notice of the hearing by substitute service or
through the mail, the court is still required to appoint an attomey under the
Servicemember Civil Relief Act, who is responsible for making meaningful contact with
the Defendant. Third, it is recommended to mail the pleadings to the defendant by regular
mail and if possible email the pleadings to him as well. Providing the servicemember
with a return email address will assist in facilitating cooperation so he can communicate
his position and also assist him in setting up a telephonic hearing if possible and

appropriate.

10. Provide samples of how to practically handle service of process in countries
which are Hague Service Treaty members and where there is a large U.S. Military
presence?

Germany: Each German State has its own Central Authority, The addresses can be
found on the Hague Service Treaty website, There are two types of personal service —
simple and formal service. Simple service is voluntary acceptance of service and formal
service is compulsory service. To obtain the formal service, the documents must be
translated in German, Unless otherwise requested, the Central Authority most likely will
serve process through postal channels. The time period for service of process is usually
three months including shipping time. The cost is minimal that being the cost for
registered mail or reimbursement for hiring the official to serve process.

Germany has objected to all alternative types of service of process provided for under the
Hague Service Treaty -- through postal channels, consular agents or diplomatic channels
and directly through the German Courts or competent process servers. For all practical
purposes, all service of process must be effectuated by the German Central Authorities. ™

Italy: The Italian Central Authority is L’Ufficio Unico Degli Ufficiali Giudiziari, Presso
La Corte D’ Appello di Roma, Viale Giulio Cesare, 52, 000192 Rome, Italy. The
telephone number is 011-39-06-328367521. The staff speaks Italian, French and English,
All documents forwarded to the Italian Central Authority must be in duplicate and
translated into Italian. The cost for having service performed by a bailiff is 6,000 lira. The
approximate time to effectuate service of process is one to three months, Italy does not
oppose any alternative forms of service of process, including certified mail; however,
under Italian law, only court officials are authorized to serve process. Consequently,
neither private attorneys nor individuals are authorized to serve process. Unless one can

™ Judicial Assistance Germany, (visited May 12, 2008)

<http:/firavel state sov/aw/info/judicial/judicial 648 himl>; Germany — Central Authority and Practical
Information, (visited May 12, 2008)< http://hcch.e-
vision.nl/index_en.phpZ?act=authorities.details&aid=257>.
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communicate with an Italian court, the practical approach for serving process would be
through the Central Authority or through postal channels.?’

Japan: The Japanese Ministry of Foreign Affairs is the Central Authority for Japan. Its
address is 2-2-1 Kasumigaseki Chiyoda-ku, Tokyo 100-8919 Japan. The contact point is
the Consular Policy Division, and employees speak both Japanese and English. The
phone number is +81 3 5501 8152. Japan requires the documents and attachments to be
translated into Japanese for both informal and formal deliveries. The Japanese formal
service process proceeds with the Ministry of Foreign Affairs transmitting the documents
to local Japanese Court. The clerk of the court then effectuates service through a special
postal channel. The Japanese informal service provides for the Ministry of Foreign
Affairs to transmit the documents to a local court. The clerk of court then informs the
addressee to present himself to the court or he can request the documents be forwarded to
him. If the person refuses to accept process, after three weeks the documents will be
returned to the sender. The Japanese Central Authority will honor a request for personal
service. In most instances, Japan will bear the cost for service of process; however, if
service requires a marshal to deliver the documents, the Central Authority will seek
reimbursement (1800 yen for service during weekday hours and 4200 yen for evening,
weekend and holidays.) The time period for obtaining service of process is usually 90

days.

Regarding alternative means of service of process, Japan does not oppose service of
process through postal channels; however, Japan may not enforce the judgment if
obtained through mail. Japan has objected to service of process that is sent directly to
judicial officers and other competent process servers in Japan. Japan does not oppose
service of process through consular agents and diplomatic channels; however as stated
above, the United States forbids Foreign Service employees from serving process unless
specifically authorized by the State Department. Japan also opposes obtaining service of
process by directly contacting judicial officers or other competent judicial officers,
Practically speaking, service of process can be effectuated through postal channels or
through Japanese Central Authority.?®

Kuwait: The Kuwait Central Authority is the Ministry of Justice, International Relations
Department, Ministries Complex, Building No. 14, P.O. Box Safaat 13001, Kuwait City,
Kuwait. The phone number is 965-248-6039. The employees speak both Arabic and
English. Unless the respondent voluntary accepts service of process, the pleading should
be translated in Arabic. There is no charge for service of process and Kuwait has
indicated that service of process can be effectuated in within a week. Like Germany and

* Ttaly Judicial Assistance, (visited May 12, 2008)

<hitp://iravel state. gov/law/info/judicial/judicial_653.html>;

Italy-Central Authority and Practical Information, (visited May 12, 2008) <http://hcch.e-

vision.nlfindex _en.php?act=authorities.details&aid=245>,

? Japan Judicial Assistance, (visited May 12, 2008)

<http:/ftravel. state. gov/law/info/judicial/judicial_678.himl#service>; Japan-Central Authority and Practical
Information, (visited May 12, 2008) <http://hcch.e-

vision.nl/index_en.php?act=authorities.details&aid=261>.
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South Korea, it opposes all other alternative means of service of process available
through the Hague Service Treaty.”’

South Korea: The only authorized mechanism of service of process is through South
Korea’s Central Authority. The Central Authority information is as follows: National
Court Administration, Attn.: Director of International Affairs, 967, Seocho-dong,
Seocho-gu, Seoul 137-750, Republic of Korea. The telephone number is +82- (2) 3480
1734. Employees of the Central Authority speak both English and Korean,*®

Spain: The Spanish Central Authority is Subdireccion General de Cooperacion Juridica,
Internacional, Minsterio de Justicia, ¢/ San Bemnardo N° 62, 29071 Madrid, Spain. The
telephone number is 34 91 390 2228. The employees speak Spanish, French and English.
The Central Authority forwards the document to the local court and the process is served
on the party. The Central Authority does not provide an informal service of process. It
requires all documents to be translated into Spanish. There is no cost to effectuate
service of process. Spain has not objected to any of the alternative means of service of
process. However, Spain requires the documents to be translated into Spanish no matter
what means of service of process is used unless the party voluntarily accepts service.
Practically speaking, service of process can be effectuated through certified mail, sending
the documents to judicial officers or other competent individuals who can service process
or through the Spanish Central Authority.?”

% Kuwait Fudicial Assistance, (visited May 12, 2008)

<http:/Aravel state. sov/law/info/judicial/judicial 2756 htmifservice>:

Kuwait-Central Authority and Practical Information (visited May 12, 2008) <http:/hcch.e-
vision.nlfindex_en.php?act=authorities.details&aid=286>.

% Korea-Central Authority and Practical Information (visited May 12, 2008) <http:/hech.e-
vision.nl/index_en.php?act=authorities.details&aid=262>,

# Spain Judicial Assistance, (visited May 12, 2008)

<htip:/firavel.state. pov/law/info/judicial/judicial 684.html>; Spain-Central Autherity and Practical
Information (visited May 12, 2008)< http://hcch.e-

vision.nl/index _en.php?act=authorities.details&aid=273>.
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U.S. Department of Justice
United States Marshals Service

REQUEST
FOR SERVICE ABROAD OF JUDICIAL OR EXTRAJUDICIAL DOCUMENTS

DEMANDE
AUX FINS DE SIGNIFICATION OU DE NOTIFICATION A L'ETRANGER
D'UN ACTE JUDICIAIRE OU EXTRAJUDICIAIRE

Convention on the service abroad of judicial and extrajudicial documents in civil or
commercial matters, signed at The Hague, November 18, 1965.
Convention relative & la signification el a la nofification 4 l'étranger des acles judiciaires ou
extrajudiciaires en matiére civife ou commerciale, signée & La Haye, le 15 navembre 1965,

Identity and address of the applicant Address of recelving authority
Identité et adresse du requérant Adresse de lautorité destinataire

The undersigned applicant has the honour to transmit -- in duplicate-- the documents listed below and, in conformity
with article 5 of the above-mentioned Convention, requests prompt service of one copy thereof on the addressee, i.e.,
(identity and address)
La requérant soussignée a 'honneur de faire parvenir--en double exemplaire—é l'autorité destinataire les documents ci-dessous
énumérés, en la priant, conformément & l'article & de la Convention précitée, d'en faire remetire sans retard un axemplaire au
destinataire, & savoir:
(identité ot adresse)

[ (a} in accordance with the provisions of sub-paragraph (a) of the first paragraph of article 5 of the Convention.*
a) selon las formes lgales (article § alinéa premier, letire a).

[ (b} in accordance with the following particular method (sub-paragraph (b) of the first paragraph of article 5)*:
b) selon la forme particuliére suivante (article 5, alinéa premier, letirs b} :

[ (c) by delivery to the addressse, if he accepts it voluntarily (second paragraph of article 5)*;
¢) le cas échéant, par remise simpis (article 5, alinda 2).

The autherity is requested to return or to have returned to the applicant a copy of the documents and of the annexes
with a certificate as provided on the reverse side.

Cette attorité est pride de renvoyer ou de faire renvoyer au requérant un exemplaire de facte - ef de ses annexes - avec
'atfastation figurant au verso.

List of documents Done at , the
Enurnération des piéces Fait & .l

Signature and/or stamp
Signature et/ou cachet

*Delete if inappropriate Form USM-94
Rayer les mentions inutiles, Est. 11/77
(Formeny QBD-116, which was fomerly LAA-118, both of which may still be used)



CERTIFICATE
ATTESTATION

The undersigned authority has the honour to certify, in conformity with article & of the Convention,
L ‘autorité soussignée a 'honneur d'attester conformément & l'article 6 de ladite Convention,

1) that the document has been served *
1} que la demande a 6té exécutés
- the (date) -- fe (dafa)
— at (place, street, number) - 4 (focalité, rue, numéro}

== In one of the following methods authorized by article 5:
- dans une des formes suivantes prévues & l'article 5:

[ (a} in accordance with the provisions of sub-paragraph {a) of the first paragraph of article 5 of the Convention®.
a) selon les formes légales (article 5. alinéa premier, latfre a}

[](b) in accordance with the following particular method:
b) selon Ia forme particuliére suivants:

3 (c) by delivery to the addresses, who accepted it voluntarily.*
¢) par rernise simple,

The documents referred to in the request have been deliverad to:
Les documents mentionnés dans la demande ont &té remis &:

- (identity and description of person)

- (ldentité et qualité de la personne)

- relationship to the addressee famlly, business or other
- fiens de parentd de subordination ou autres avec e destinataire de l'acte:

2) that the document has not been served, by reason of the following facts*:
2} que la demande n'a pas 61¢ exécutée, en raison des faits suivants:

In conformity with the second paragraph of article 12 of the Convention, the applicant is requested to pay or reimburse
the expenses detailed in the aftached statement®

Conformément & larticle 12, alinéa 2, de ladite Convention, le requérant est prié de payer ou de rembourser les frals
dont le détall figure au mémoire cl-joint.

ANNEXES
Annexes

Documents returned:
Pieces renvoyées

Done at , the
In appropriate cases, documents establishing the service: Fait & . le
Le cas échéant, les documents justificatifs de l'exécution:

Signature and/or stamp

Signature et/ou cachet




SUMMARY OF THE DOCUMENT TO BE SERVED
ELEMENTS ESSENTIELS DE L'ACTE

Convention on the service abroad of judicial and extrajudicial documents In civil or commercial
matters, signed at The Hague, November 15, 1965,

Convention relative & la signification et a la notification & 'étranger des acles judiciaires ou extrajudicisires
en matiére civile ou commerciale, signée a La Haye, le 15 novembre 1965,

(article 5, fourth paragraph)
(article 5, alinéa quatre)

Name and address of the raquesting authority:
Nom et adresse de Faulorité requérante:

Particulars of the partles:
ldentité des parties:

JUDICIAL DOCUMENT
ACTE JUDICIA IRE

Nature and purpose of the document:
Nalure et objet de f'acte:

Nature and purpese of the proceedings and, where appropriate, the amount in dispute:
Nature ef objet de llnstance, le cas échéant, le montant du litige:

Date and place for entering appearance:
Date et liou de la comparution:

Court which has given judgment**;
Juridiction qui a rendu e décision;

Dale of judgment™:
Date de la décision:

Time limits stated in the document*™:
Indication des délais figurant dans I'acte:

EXTRAJUDICIAL DOCUMENT
ACTE EXTRAJUDICIAIRE

Nature and purpose of the document:
Nature st objet de Facte:

Time limits stated in the document:**
Indication des délais figurant dans l'acte:
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PREVENTIVE LAW SERIES

GARNISHMENTS/
INVOLUNTARY ALLOTMENTS

Prapared by:
Legal Assistance Department
Region Legal Service Office Southwest

WHAT 5 AN INVOLUNTARY ALLOTMENT?

Invoiuntary allotments, also known as gamishments, are one way deductions from a servicemember’s pay can be
made. Usuaily, a previous valid court order exists that indicates that the person has an obligation to pay a certain
amount of money.

INVOLUNTARY ALLOTMENT FOR FAMILY SUPPORT

An involuntary allotment can be initiated against an active duty servicemember to pay for child support or a
combination of spousal and child support, but not spousal support only. (However, for those members who
have only a spousal support order, this rule is not a shield against a contempt of court action. The court which
issued the spousal support order can, and likely will, hold you in contempt of court for failure to pay spousal
support once it has been ordered.) The servicemember must be under a court or administrative order to make the
payments and the total amount in arrears must be greater than or equal to two months of payments. Pay that is
subject to this type of allotment is: Basic Pay, BAH, BAS, Special Pay, Proficiency Pay or Special Duty Pay,
Submarine Pay, Flight Pay, and Career Sea Pay.

A state child support enforcement agent or court sends a letter or order to the military finance center requesting an
allotment be started. The military finance center will notify the servicemember of the involuntary allotment petition
in arder to give the servicemember an opportunity to respond in case there has been some type of error.
Arrearages can be collected but there must be a second court order requiring payment of the arrearages by
involuntary allotment. To start payments, contact DFAS.

MAXIMUM AMOUNT OF INVOLUNTARY ALLOTMENT
*  50% if member is supporting other family members and is in arrears (unpaid, overdue debt or unfulfilled
obligation),
*  55% if member is supporting other family members and is in arrears.
60% if member is not supporting other family members and is in arrears.
65% if member is not supporting other family members and is in arrears.

A service member can assert by affidavit that he or she is supporting other family members.

In the event that your support order (or collective support orders) exceed the maximum amount allowed to be
withheld by federal or state law, you are still responsible for the full amount of the child or spousal support as
ordered in the state court. MAXIMUM INVOLUNTARY ALLOTMENT PROVISIONS DO NOT SHIELD YOU
FROM THE STATE COURT ORDER TO PAY A SPECIFIED SUPPORT ORDER. You are still responsibie for
those excess amounts, even though it won't come directly out of your military paycheck. The percentages that
can be garished are separate and distinct from the amount of child support or spousal support, or both, that can
be ordered to be paid by a person under state child and spousal support laws. Failure to pay the ordered amounts
that are in excess of the above percentages can and may result in issuance of a tax Intercept, inability to get a
U.S. passport, negative reports to the major credit reporting agencies, suspension of the your driver’s license, and
or suspension of the your professional license.

MILITARY PAY SUBJECT TO INVOLUNTARY ALLOTMENT
¢ For officers and warrant officers — basic pay, special pay, most bonuses, BAS, BAH
» For E-7 and above — basic pay, special pay, most bonuses, BAH

1 Rev. March 2016

WARNING: PROVIDED FOR INFORMATIONAL PURPOSES ONLY AND NOT INTENDED TO BE TAKEN AS SPECIFIC LEGAL ADVICE.
FOR LEGAL ADVICE IN A PARTICULAR SITUATION, ALWAYS CONSULT WITH AN ATTORNEY
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e For E-6 and below — basic pay, special pay, most bonuses, and BAH for members with dependents.

DO NOT START A VOLUNTARY ALLOTMENT UPON RECEIVING NOTIFICATION OF AN INVOLUNTARY
ALLOTMENT ACTION. OTHERWISE, THE RESULT WILL SIMPLY BE THAT TWO ALLOTMENTS WILL BE
DEDUCTED FROM MILITARY PAY.

INVOLUNTARY ALLOTMENT FOR JUDGMENT INDEETEDNESS

This type of involuntary allotment may occur when there is a judgment against the servicemember for a specific
amount of money from a creditor. In these circumstances, the creditor sends an involuntary aliotment application
to the military finance center along with a copy of the court order. In addition the craditor must certify that the
judgment has not been modified or set aside, that it complies with all requirements imposed by the
Servicemembers’ Civil Relief Act, that the servicemember’s pay can be gamished, that the debt has not been
discharged in bankruptcy, and that the creditor agrees to repay the servicemember within 30 days if payment
made was erroneous.

The amount which may be deducted is a maximum of twenty-five percent (25%) of the disposable earnings of the
servicemember (or lower depending on state law). The military pay which is subject to involuntary allotment due to
judgment indebtedness is: Basic Pay, Special and Incentive Pay, Accrued Leave Payments, Readjustment Pay,
Severance Pay, Lump-sum Reserve Bonus, and Inactive Duty Training Pay.

When the creditor sends the petition to the military finance center, they will notify the servicemember and hisfher
Commanding Officer. If applicable, the servicemember may invoke any of the following defenses:

Failure to comply with the Servicemembaers’ Civil Relief Act

Exigencies of military duties caused the servicemsmber's absence from the proceedings
Information is false or erroneous

The judgment has been satisfied, set aside, or materially amended

Legal protection against establishing an inveluntary allotment exists

The determination of whether exigencles of military duties do or do not exist rest solely on the servicemember's
Commanding Officer. Final determination of all other asserted defenses rests with the military finance center.
Note that the DoD Financial Management Regulation prohibits allotments on vehicles, appliances or household
goods, electronics, and other consumer items that are tangible and movable.

RESCURCES

Defense Finance Accounting Service: (866) 859-1845; www.dfas.mll/gamishment.himl

Allotments from Pay for Child and Spousal Support Owed by Members of Uniformed Services on Active Duty, 42
U.8.C. § 665 (2012)

Consumer Credit Protection Laws, 15 U.8.C. §§ 1601 et seq. (2012)

DoD Implementing Regulations, 32 C.F.R. Part 54 (2013)

DoD Financial Management Regulation, DoD 7000.14-R, Vol. 7A, Chapters 40 and 42

Indebtedness of Military Personnel, 32 C.F.R, Parts 112=113 (2013)

Indebtedness of Military Personnel, DoD Directive 1344.09 (2008)

2 Rev. March 2016
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Appendix Module 7 Handout 7-2

7-2 SAMPLE LETTER REQUESTING FEDERAL STATUTORY
MILITARY ALLOTMENT (NOT AN OFFICIAL FORM)

SAMPLE STATUTORY ALLOTMENT REQUEST

[Use agency letterhead]

Commander

[Appropriate Military Payment Processing Center Addressj]
Reference: [Name and SSN of military member]

Dear Sir or Madam:

This letter is notice of delinquent support payments and a request for the
initiation of the statutory allotment pursuant to 42 U.S.C. § 665.

[Identify military member] is subject to a court or administrative order (certified
copy enclosed) requiring him/her to pay current child support in the amount of
[identify amount and payment schedule] [if appropriate, add “plus an amount of
xxx toward elimination of arrears of >00("]. He/She has failed to meet this
obligation and arrears exceed the total amount due under the order for two
months. [If appropriate, insert “In addition, a portion of the arrearage pertains to
payments that are more than 12 weeks overdue.”]

| request initiation of a statutory allotment from the member’s active duty pay in
the amount of [identify amount], the monthly support obligation [if appropriate,
add “and arrearage payment’] due under the order. Please direct the payment to
this address:

[Provide the name/address of the appropriate state payment location and explain
what information must accompany the payment.]

Please continue the allotment until [insert termination date] or such earlier date
as this agency may later advise you.

| certify that | am an “authorized person” as defined by 42 U.S.C. § 655(b) and 32
C.F.R. Part 54. | am an agent of a state with an approved Title IV-D program
under the Social Security Act, and my duties include seeking recovery of child
and spousal support. Thank you for your attention to this matter.

[Authorized agent signature]

Enclosure (certified copy of court or administrative child support order)

Working with the Military on Child Support Matters 117
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Additional Internet Resources

Handbook on Child Support and Military Families
https://www.acf.hhs.gov/sites/default/files/documents/ocse/a_handbook for military families version.pdf

Army Support explained
https://youtu.be/tcAzgdY2nsM

BAH Housing Rates
https.//www.defensetravel.dod. mil/site/bah.cfrn

https://www.defensetravel.dod.mil/site/bahCale.cfm

Post 911 Gl Bill
Calculating the Post 9-11 Gl Benefit
DFAS

Pay tables
https://www.dfas.mil/militarymembers/payentitiements/Pay-Tables/

Understanding LES
https://www.dfas. mil/MilitaryMembers/payentitlements/aboutpay/

DFAS Garnishment Forms
https://www.dfas.mil/Garnishment/Forms/

Starting Garnishment through DFAS
https://www.dfas.mil/Garnishment/childsupportalimony/startpayment/

Military Installation Info
Military Installations

Legal Services Offices Locations

Military Child Care Locations

Rapids ID Office

Federal Office of Child Support Enforcement
State DCSE Contacts

https://ocsp.acf.hhs.gov/irg/

Hague Convention on Service Abroad of Judicial and Extrajudicial Documents...
https://www.hech.net/en/instruments/conventions/specialised-sections/service




Competency

VBBA JDR CLE
September 21, 2023
TCC



Juvenile Competency §16.1-356

* Who:
* The Court sua sponte
* Counsel for the juvenile
* Counsel for the Commonwealth

* When:

* After Attorney retained or appointed, AND
* Before the end of the trial




Juvenile Competency §16.1-356

 Standard:
* Hearing evidence or representations of counsel
* Probable Cause
* Juvenile lacks substantial capacity
* Understand proceeding against him OR
* Assist attorney in own defense
* If probable cause finding, the court shall order




Juvenile Competency

* If Agreed:
* Motion or letter to Court
* Request Competency Evaluation
* Stating Counsel Agreed

* Provide available dates 25 — 40 days out for review
* If ordered, Form DC-522




Juvenile Competency

* If Not Agreed:
* Motion or letter to Court
* Request Competency Evaluation
* Provide available dates for hearing OR

* Request will be heard at next hearing date
* If Ordered, Form DC-522




Juvenile Competency §16.1-356

* Provider:
* Psychiatrist
* Clinical psychologist
* Licensed professional counselor
* License clinical social worker
* Licensed marriage and family therapist
* Qualified by training and experience
* Approved by the Commissioner of BHDS




Juvenile Competency §16.1-356

* Provider:
* If outpatient
* Dr. Weare Zweamer
* Lisa Duez
Turning Point Counseling & Consulting
757.347.8840
5301 Providence Road, VB 23464




Juvenile Competency §16.1-356

* Where:
* Qutpatient
* Community Services Board
* Behavioral Health Authority
* Juvenile Detention Home
* Juvenile Justice Facility




Juvenile Competency §16.1-356

* Where Exception:
* Outpatient evaluation requires hospitalization
* Juvenile is currently psychiatrically hospitalized

* Court may order juvenile sent to hospital designated by
DBHDS




Juvenile Competency §16.1-356

* Next 96 Hours to Evaluator:

* CWA
* Petition
* Names and addresses of CWA, DC, and Judge
* Information about offense

* Defense Attorney
* Psychiatric records
* Other relevant information

* Moving Party
* Summary of reasons for the request




Juvenile Competency §16.1-356

* Report:
* To Court and attorneys of record
* Juvenile’s capacity to understand the proceedings
* Need for services if found incompetent

* Description of suggested necessary services for
restoration

* Least restrictive setting for restoration




Juvenile Competency §16.1-356

* Competency Hearing:
* Not required
* CWA may reqguest
* Defense attorney may request
* When Court sending juvenile to hospital
* Burden on moving party
* Preponderance of the evidence




Juvenile Competency §16.1-356

* No Finding of Incompetence:
* Solely on
* Juvenile’s age
* Juvenile’s developmental factors
* Juvenile’s claim of memory loss around alleged offense
* Juvenile under influence of medication




Juvenile Competency §16.1-357

* Restoration Services:
* Restore competency
* Nonsecure community setting, or
* Secure facility
* Up to 3 months if foreseeable restoration
* Set review date for 60 days out
* Form DC-523




Juvenile Restorable §16.1-358

* Incompetent but restorable:
* Restoration Services
* 3 months from original date of restoration services
* Set for review date within 3 months (VBIJDR)
* Form DC-570




Juvenile Unrestorable §16.1-358

* Incompetent for the foreseeable future:
* Report to court
* Involuntary Commitment
* Certified as Person with Intellectual Disability
* Provided other services
* Released




Juvenile Unrestorable §16.1-358

* Court Shall:
* Make a Competence Finding
* Involuntary Commitment
* Certified as Person with Intellectual Disability
* CHNS petition
* Released




Juvenile Unrestorable §16.1-358

* Charges:
* Dismissed without prejudice
* Misdemeanor — 1 year from date of arrest
* Felony — 3 years from date of arrest




Adult Competency §19.2-169(A)

* Who:
* Counsel for the defendant
* Counsel for the Commonwealth

* When:

* After Attorney retained or appointed, AND
* Before the end of the trial




Adult Competency §19.2-169.1

* Standard:
* Hearing evidence or representations of counsel
* Probable Cause
* Defendant lacks substantial capacity
* Understand proceeding against him OR
* Assist attorney in own defense
* If probable cause finding, the court shall order




Adult Competency

* If Agreed:
* Motion or letter to Court
* Request Competency Evaluation
* Stating Counsel Agreed
* Provide available dates 25 — 40 days out for review
°*° No Form




Adult Competency

* If Not Agreed:
* Motion or letter to Court
* Request Competency Evaluation
* Provide available dates for hearing OR
* Request will be heard at next hearing date
* May also be raised in Court without prior Motion




Adult Competency §19.2-169.1

* Provider:
* Psychiatrist
* Clinical psychologist
* Has performed forensic evaluations
* Has successfully completed training
* Has demonstrated competence
* Included on list of approved evaluators




Adult Competency §19.2-169.1

* Provider:
* |If outpatient
* Dr. Weare Zweamer
* Bay Forensics




Adult Competency §19.2-169.1

* Where:

* Qutpatient
* Mental Health Facility

* Jail




Adult Competency §19.2-169.1

* Where Exception:
* Outpatient evaluation requires hospitalization
* Defendant is currently in custody of DBHDS




Adult Competency §19.2-169.1

* Next 96 Hours to Evaluator:

* CWA
* Warrant or Indictment
* Names and addresses of CWA, DC, and Judge
* Information about crime
* Summary of reasons for the request
* Defense Attorney
* Psychiatric records
* Other relevant information




Adult Competency §19.2-169.1

* Time Limits:
* Promptly upon completion of report
* Report submitted 5 days before Review Date (VBJDR)
* Review date 25 — 30 days out (VBJDR)




Adult Competency §19.2-169.1

* Report:
* Defendant’s capacity to understand proceedings
* Ability to assist attorney
* Need for treatment if found incompetent
* Whether inpatient or outpatient recommended




Adult Competency §19.2-169.1

* Competency Hearing:
* Not required
* CWA may request
* Defense attorney may request
* When hospitalization is anticipated
* Burden on moving party
* Preponderance of the evidence




Adult Competency §19.2-169.1

* No Finding of Incompetence:
* Solely on
* Defendant’s claim of memory loss around alleged offense
* Defendant under influence of medication




Adult Competency §19.2-169.2

* Restoration Services:
* Restore competency
* Outpatient basis - Bay Forensics
* Jail = Bay Forensics
* Inpatient hospital by finding of Court — ESH/CSH
* Defendant shall be transferred within 10 days
* Set review date for 60 days out
* Form 345




Adult Restorable §19.2-169.3

* Incompetent but restorable:
* Restoration Services

* Set for review date within 6 months of restoration
services (VBJDR)

* Review hearings every 6 months thereafter
* Form 345




Adult Unrestorable §19.2-169.3

* Incompetent for the foreseeable future:
° Report to court
* Involuntary Commitment
* Sexually Violent Predator Commitment
* Certified as Person with Intellectual Disability
* Provided other services
* Released




Adult Unrestorable §19.2-169.3

* Court Shall:
* Involuntary Commitment
* Certified as Person with Intellectual Disability
* Released

* If sexually violent offense — Shall be screened for sexually
violent predator commitment




Adult Unrestorable §19.2-169.3

* Charges:

* Misdemeanors — Report after 45 days of restoration
services

* Misdemeanors — Court may dismiss the charges

* Felony (exceptions) — Dismissed 5 years from date of
arrest or date of maximum sentence, whichever is sooner

* Commonwealth may initiate charges after restoration




Adult Unrestorable §19.2-169.3

* Charges:
* Aggravated murder - shall not be dismissed
* May order continued treatment in secure facility
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HERRTOETE [ IOV A

ICWA didn't get overturned .... In June of this year, SCOTUS held (7-2) that ICWA
does not impermissibly impose a federal mandate on traditional state-regulated
areas of power.

What is ICWA again? The Indian Child Welfare Act, known as ICWA, was enacted in 1978 after a
congressional investigation found that over the course of the preceding 30 years, over 1/3 of all Native children
had been removed from their homes, some forcibly, and placed with non-Indian families and institutions with no
ties to the tribes. To ensure that would never happen again, the law established three preferences for the
placement of Native children when they are adopted or put in foster care: the first preference is for placement
with the child's extended family, then to other members of the tribe, and if neither of those is available, to
members of another tribe.




What was the challenge to ICWA?

Haaland v. Brackeen, et. a/, 143 S.Ct. 1609 (2023) : the case arose out of 3 separate custody
proceedings that fell under [CWA. The petitioners (families in TX) challenged ICWA as
unconstitutional on multiple grounds, specifically claiming that: (1) Congress lacks authority to
enact ICWA and that several of ICWAs requirements violate the anticommandeering principle of
the Tenth Amendment; (2) Sec. §1915(c) of ICWA-the provision that allows tribes to alter the
prioritization order for placement of children—uviolates the nondelegation doctrine; and (3) ICWA

employs racial classifications that unlawfully hinder non-Indian families from fostering or adopting
Indian children,




SCOTUS HELD

1. ICWA is not unconstitutional; Congress’ power to legislate with respect to Indian
Tribes is "plenary and exclusive,” and supersedes both state and tribal authority. This
power is inherent in both the Commerce Clause and the Treaty Clause as well as to the
constitutional principals that have historically been held to empower Congress to act in
the field of Indian Affairs. This power extends to areas generally reserved to the states,
including the area of domestic relations. Where state law conflicts, federal controls. The
"anticommandeering” challenge was also rejected; the Court found that ICWA
evenhandedly applied to both state and private actions.

2. SCOTUS did not reach the merits on the nondelegation challenge or the equal
protection challenge- finding the petitioners did not have standing to raise those issues




DID THAT CHANGE ANYTHING?

No- but it reinforced the principle that States must comply with ICWA and many
have fallen short on those obligations- Virginia being one of them.

However- in 2021, VDSS set up a statewide work group to look at ICWA compliance
across the State, and to identify issues and solutions to those issues, many face when
trying to comply with [CWA in a VA case. Here are 3 issues discussed:

* State forms not in compliance *JDR is not a court of record/ lack of

transcript/record

* Lack of access to “expert testimony”




CHANGES AND RECOMMENDATIONS

OES is changing the state DC forms to comply with IC WA

- Where forms are not yet changed, Courts are recommended to make all
necessary findings on DC 570(s) or in a separate written pleading - this will help VA
comply with the “written findings on the record” requirement.

- VDSS has outreached "experts” from various federally recognized tribes to be
of assistance in statewide cases

- LDSS are recommended to use all BIA Notice forms to contact potential tribes
and continue to send such notices for every hearing until written confirmation is
received from the tribe that the child is not eligible for membership

LDSS are required to ask ICWA questions at outset of investigation to try and
get the tribes involved before court action (if at all possible)

Training reminding all stakeholders that ICWE standard of proof is higher - CCE




OHRROPICI 2 OFFICE OF THE CHILDREN'S
OMBUDSMEN

Established in 2021 via Virginia Code Sec. 2.2-439, the OCO was established to:
effect changes in policy, procedure, and legislation;
educate the public;

investigate and review actions of VDSS, local departments, child-placing agencies, or child-
caring institutions; and

monitor and ensure compliance with relevant statutes, rules, and policies pertaining to chiid
protective services and the placement, supervision, and treatment of, and improvement of

delivery of care to, children in foster care and adoptive homes.




WHAT CAN THE OCO DO?

The OCO has statutory authority to receive complaints regarding
cases involving children who (i) have been alleged to have been
abused or neglected, (ii) are receiving child protective services,
(iii) are in foster care, or (iv) are awaiting adoption.

The OCO can investigate complaints alleging that an agency's
action was:

* in violation of a law, rule, or policy;
* imposed without an adequate statement of reason; or

* based on irrelevant, immaterial, or erroneous grounds.




OCO CAN ALSO....

Pursue all necessary action, including legal action, to protect the rights and welfare
of children receiving child protective services, in foster care, or placed for adoption

Advocate for legislative changes to improve Virginia's child welfare system

Review policies and procedures related to any child-serving agency’s involvement
with a child and make recommendations for improvement




OCO CANNOT...

Address complaints related to:

*Any court decision, court order, or the actions of
judges or attorneys

*Child custody, visitation, or child support cases
*School issues or educational services
*The actions of Law Enforcement Officers

‘Employment or personnel issues within an agency




OCO CAN AND DOES...

Refer parties to:

*Virginia State Bar
* Judicial Inquiry and Review Commission

*VDSS Constituent Services




WHAT ARE THE CURRENT ISSUES FOR
WHICH OCO IS5 MOST FOCUSED 7

1.) "Diversion Cases”- cases where the LDSS requests the family make

a safety plan for the child. Generally, voluntary compliance with safety
plans has always been seen as "least restrictive measures,” however
OCO has raised a concern that safety plans implicate a parent’s
constitutional rights when the LDSS requests a safety plan without

then petitioning the court to make the plan “legal.” Thus, OCO opines

that out of home safety plans where the child needs to be out of the
home for an extended period of time (weeks/months) should be
subject to court approval.




2. Foster Care Service Plans Must be Family Specific - Many LDSS were

using “cookie-cutter plans”- not tailoring plans for each family and
each child to remedy the reasons the child came into care- using
specifics from the original affidavit. Not everyone needs the same

services. See Virginia Code Sec. 63.2-906 & 16.1-281

3. Visitation- Ensuring visits happen timely with family in an

appropriate setting considering the circumstances - **QCO

acknowledged this issue was largely drive by resources ($$) and

staffing issues plaguing the LDSS across the state.




. COURT APPOINTED ATTORNEY EDUCATION AND COMPENSATION- both CACs
and GALs-

This is an acknowledged problem! Work group established to look at changes
and increase compensation to at least the level of felony representation in adults!
Also- looking at establishing a certification necessary to get on the DHS CAC/GAL
list.

Jake-Aways:  The DHS docket is not mere family law- do not think just anyone
can jump in and do it without study. What you do not know- do not assume- you will
hurt your client- you will get a bar complaint.

NEW TO THE PRACTICE AREA??? Ask your fellow CAC colleagues and city
attorneys for help! Ask for the Prior “Bootcamp” Training!




HOT TOPIC 3: “KINSHIP” FOSTER CARE: 4
OPTIONS IN VA
SEE VA CODE SEC. 63.2-100 & 63.2-1305

1. The court could transfer custody of the child to a kinship care provider. (no $%$)

2. The local department of social services, who has custody of the child, could
approve the kinship care provider as a foster parent. ($$)

3. The kinship care provider, who is an approved foster parent, may be able to adopt
the child if the court terminates the rights of the child's parents and approves the
goal of adoption. ($$)

4. The kinship care provider, who is an approved foster parent, may become
permanent legal custodian and receive continuing financial support through the
Kinship Guardianship Assistance Program (KinGAP) ($$)




HOT TOPIC 4: MARIJUANA.... IT'S LEGAL- RIGHT?

Well ..

1

You cannot drive high just like you cannot drive drunk... so transporting your child to
daycare while high is not legal.

You should not be parenting while high just like you should not be parenting while
drunk. This also goes for prescribed substances that may have an effect on one's
ability to be a caretaker. If a parent "needs” to take any substance that could affect
their ability to parent, they should have a “designated caretaker” akin to a designated
driver to be in charge whilst consuming such substances.

Marijuana is illegal for all minors- so minors testing positive (whether for
consumption or exposure) is a problem.

Medical Marijuana Cards- if your client is taking antipsychotics and medical
marijuana- they will need an opinion from the prescribing psychiatrist that there is no
negative interference possible (not from an opinion from the med mj prescriber).




Bt TOPIC b RELWER OEE S DY

Virginia Code Sec. 16.1-278.3 provides that any parent or custodian of a child may
file for relief of custody and the same may be granted if in the best interests of the
child. ROC is highly disfavored and should only be used where all other options
have failed, i.e.) Return Home is Impossible or Abuse/Neglect is present.

Other options? PARENTAL AGREEMENT THROUGH CHILD & YOUTH (child placed
out of the home but not in foster care)

“Mandated services pursuant to CSA may be provided to eligible children
who are in need of such mental health services without their parents

having to relinquish custody to local social services agencies” 2006 Va AG
Lexis 50.




QUESTIONS FOR CLIENTS SEEKING ROC

1) What is the problem you are trying to solve?

2) What services have you sought?

3) What recommendations have you received?

4) Have you filed a CHINS?

5) Are you saying that you never will reconcile with the child- ever?
6) For parents- are you seeking TPR?

/) Are you aware that foster care may equal child support?




Q & A ??77




&
'CASA

Court Appointed Special Advocates
FOR CHILDREN

YIRGINIA BEACH
WHO WE ARE AND WHAT WE DO ®)

Legal authority for CASA Program: Virginia Code§9.1-151 et seg. of the Code of
Virginia
Virginia Code §9.1-151:

The Program shall provide services in accordance with this article to
children who are subjects of judicial proceedings (i) involving allegations
that the child is abused, neglected, in need of services, or in need of
supervision or (ii) for the restoration of parental rights pursuantto § 16.1-
283.2and for whom the juvenile and domestic relations court judge
determines such services are appropriate.

Statutory Requirements to be a CASA § 9.1-153(D) and (E)

- Compliance with state regulations
- DCJS grant conditions
- National CASA standards

Duties of a CASA: § 9.1-153(B) Volunteer court-appointed special advocates; powers
and duties; assignment; qualifications; training.

a. Investigating the case to which he is assigned to provide independent
factual information to the court.

b. Submitting to the court of a written report of his investigation in
compliance with the provisions of § 16.1-274.



i. CASA reports are admissible in court. See Holley v. County Dept.
of Soc Servc’s, 2003 Va. Lexis (unpub) 330 (2003)

ii. Prepared CASA reports are filed in accordance with the Code of
Virginia (§ 16.1-274)

¢. Monitoring the case to which the CASA is assigned to ensure compliance
with the court’s orders.

d. Assisting the appointed guardian ad litem to represent the child in
providing effective representation of the child’s needs and best interests.

e. Reporting a suspected abused or neglected child pursuant to § 63.2-
1509.

B. State and local child abuse and CASA statistics as provided by DCJS and VB
JDRC;
a. FY23 VA Beach children served, number of advocates, volunteer hours,
and value of volunteer hours

b. FY22 statewide statistics

C. Benefits and outcomes associated with a CASA appointment
D. Q & A/ Hypothetical Case

E. Reference materials attached



ARTICLES CODE OF VIRGINIA CURRENT AS OF 7/1/2023

§ 9.1-151., Court-Appointed Special Advocate
Program; appointment of advisory committee.

A. There is established a Court-Appointed Special Advocate Program (the Program) that shall be
administered by the Department. The Program shall provide services in accordance with this article to
children who are subjects of judicial proceedings (i) involving allegations that the child is abused,
neglected, in need of services, or in need of supervision or {ii} for the restoration of parental rights
pursuant to § 16.1-283.2 and for whom the juvenlle and domestic relations district court judge
determines such services are appropriate. Court-Appointed Special Advocate volunteer appointments
may continue for youth 18 years of age and older who are in foster care if the court has retained
jurisdiction pursuant to subsection Z of § 16.1-241 or § 16.1-242 and the juvenile and domestic
relations district court judge determines such services are appropriate. The Department shall adopt
regulations necessary and appropriate for the administration of the Program.

B. The Board shall appolnt an Advisory Committee to the Court-Appointed Special Advocate Program,
consisting of 15 members, one of whom shall be a judge of the juvenile and domestic relations district
court or circuit court, knowledgeable of court matters, child welfare, and juvenile justice issues and
representative of both state and local interests. The duties of the Advisory Committee shall be to
advise the Board on all matters relating to the Program and the needs of the clients served by the
Program, and to make such recommendations as it may deem desirable,

§ 9.1-152. Local court-appointed special advocate
programs; powers and duties.

A. The Department shall provide a portion of any funding appropriated for this purpose to applicants
seeking to establish and operate a local court-appointed special advocate program in their respective
judicial districts. Only local programs operated In accordance with this article shall be eligible to
receive state funds.

B. Local programs may be established and operated by local boards created for this purpose. Local
boards shall ensure conformance to regulations adopted by the Board and may:

1. Solicit and accept financial support from public and private sources.

2. Oversee the financial and program management of the local court-appointed special advocate
program.

3. Employ and supervise a director who shall serve as a professional liaison to personnel of the court
and agencies serving children.

4. Employ such staff as is necessary to the operation of the program.

§ 9.1-153. Volunteer court-appointed special
advocates; powers and duties; assignment;
qualifications; training.




A. Services in each local court-appointed special advocate program shall be provided by volunteer
court-appointed special advocates, hereinafter referred to as advocates. The advocate’s duties shall
include:

1. Investigating the case to which he is assigned to provide independent factual information to the
court.

2. Submitting to the court of a written report of his investigation in compliance with the provisions of &
16.1-274. The report may, upon request of the court, include recommendations as to the child’s
welfare.

3. Monitoring the case to which he is assigned to ensure compliance with the court’s orders.

4. Assisting the guardian ad litem appointed to represent the child in providing effective representation
of the child’s needs and best interests,

5. Reporting a suspected abused or neglected child pursuant to § £3.2-1509,

B. The advocate is not a party to the case to which he is assigned and shall not call witnesses or
examine witnesses. The advocate shall not, with respect to the case to which he is assigned, provide
fegal counsel or advice to any person, appear as counsel in court or in proceedings which are part of
the judicial process, or engage in the unauthorized practice of law. The advocate may testify if called
as a witness.

€. The program director shail assign an advocate to a child when requested to do so by the judge of
the juvenile and domestic relations district court having jurisdiction over the proceedings, The
advocate shall continue his association with each case to which he is assigned until relieved of his
duties by the court or by the program director. The program director may assign an advocate to
attend and participate in family partnership meetings as defined by the Department of Social Services
and in meetings of family assessment and planning teams established pursuant to § 2.2-5208,
multidisciplinary child sexual abuse response teams established pursuant to § 15.2-1627.5,
individualized education program teams established pursuant to Article 2 (§ 22.1-213 et seq.) of
Chapter 13 of Title 22.1, and multidisciplinary teams established pursuant to §§ 63.2-1503 and 63.2-
1503.

D. The Department shall adopt regulations governing the qualifications of advocates who for purposes
of administering this subsection shall be deemed to be criminal justice employees. The regulations
shall require that an advocate be at least twenty-one years of age and that the program director shall
obtain with the approval of the court (i) a copy of his criminal history record or certification that no
conviction data are maintained on him and (ii) a copy of information from the central registry
maintained pursuant to § £3.2-1515 on any investigation of child abuse or neglect undertaken on him
or certification that no such record is maintained on him. Advocates selected prior to the adoption of
regulations governing qualifications shall meet the minimum requirements set forth in this article.

E. An advocate shall have no associations which create a conflict of interests or the appearance of such
a confillct with his duties as an advocate. No advocate shall be assigned to a case of a child whose
family has a professional or personal relationship with the advocate. Questions concerning conflicts of
interests shall be determined in accordance with regulations adopted by the Department,.

F. No applicant shall be assigned as an advocate until successful completion of a program of training
required by regulations. The Department shall set standards for both basic and ongoing training.

§ 9.1-154. Immunity.

No staff of or volunteers participating in a program, whether or not compensated, shall be subject to
personal liability while acting within the scope of their duties, except for gross negligence or
intentional misconduct.

§ 9.1-155. Notice of hearings and proceedings.

The provision of § 16.1-264 regarding notice to parties shall apply to ensure that an advocate is
notified of hearings and other proceedings concerning the case to which he is assigned.



§ 9.1-156. Inspection and copying of records by
advocate; confidentiality of records.

A. Upon presentation by the advocate of the order of his appointment and upon specific court order,
any state or focal agency, department, authority, or institution, and any hospital, school, physician, or
other health or mental health care provider shall permit the advocate to inspect and copy, without the
consent of the child or his parents, any records relating to the child involved in the case. Upon the
advocate presenting to the mental health provider the order of the advocate’s appointment and, upon
specific court order, in lieu of the advocate inspecting and copying any related records of the child
involved, the mental heaith care provider shall be available within seventy-two hours to conduct for
the advocate a review and an interpretation of the child’s treatment records which are specifically
related to the investigation,

B. An advocate shall not disclose the contents of any document or record to which he becomes privy,
which is otherwise confidential pursuant to the provisions of this Code, except {1} upon order of a court
of competent jurisdiction or (li) if the advocate has been assigned pursuant to subsection C of § 9.1-
153 to attend and participate in family partnership meetings as defined by the Department of Social
Services or in meetings of family assessment and planning teams established pursuant to § 2.2-5208,
multidisciplinary child sexual abuse response teams established pursuant to § 15.2-1627.5,
Individualized education program teams established pursuant to Article 2 (§ 22.1-213 et seq.) of
Chapter 13 of Title 22.1, or multidisciplinary teams established pursuant to §§ 63.2-1503 and 63.2-
1505, the advocate may verbally disclose any information contained in such document or record
related to the chifd to which he is assigned at such meetings, provided that such information shall not
be disclosed further.

§ 9.1-157. Cooperation of state and local entities.

All state and local departments, agencies, authorities, and institutions shall cooperate with the
Department and with each local court-appointed special advocate program to facilitate its
implementation of the Program.
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Amy Floriano was appointed as director of the Department of Juvenile Justice by Gov. Glenn Youngkin in January, 2022.
She went to Old Dominion University for her undergraduate studies and obtained her law degree from the University of
Richmond. She began her legal expsrisnce by working with the defense on the Commonwealth vs. Lee Boyd Malvo case,
before retuming to Chesapeake to be closer to her family. Amy has spent most of her career working as a prosecutor at
both Portsmouth and Chesapeake Commonwealth Attorney’s offices. Amy's focus has been on addressing gang related
crime and violence. She was a member of several multijurisdictional task forces and delivered numerous presentations
on the presence of gangs in Hampton Roads. Amy was also the 2018 Virginia Gang Investigations Association state gang
prosecutor of the year.

Dale Holden Jr. was appointed DJJ's Chief Deputy Director in May of 2022. He has
worked for DJJ as a probation and parole officer for 25 years in the 1st District CSU in
the City of Chesapeake. During his tenure at the CSU Dale worked in collaboration with
various community partners to serve the citizens of his home city. Dale served on the
Chesapeake Commission on Substance Abuse and two terms on the Chesapeake
Family Assessment and Planning Team. In addition to his roles within the CSU, Dale
provided implementation, training, consultation on EPICS, as well as participation in
DJJ Certification Teams. A native of Virginia and graduate of Old Dominion University,
Dale holds a bachelor of science degree in criminal justice. In addition to his years of
state service, Dale also worked in a residential community as a residential supervisor
and counselor. He later moved into the role of intensive in-home counselor, working
with at-risk children and families, where he was first infroduced to DJJ as a contracted
service provider. Dale has experience providing services to court-involved youth,

: facilitating substance abuse and adolescent sexual offender groups alongside skilled
and talented clinicians while collaborating with probation and parole officers across Hampton Roads.

Linda McWilliams is the Deputy Director of Community Programs. She has over 35
years of experience in the juvenile justice field. She began her career with the
Department of Juvenile Justice where she provided supervision and case management
services for youth and she held progressive positions of responsibility and
management. She served as case manager supervisor, residential division
administrative assistant and as superintendent for the Oak Ridge and Bon Air facilities
for over 10 years. She most recently served as a Deputy Secretary for the Maryland
Department of Juvenile Services for over seven years where she had oversight of 13
residential facilities and 32 court service offices. Ms. McWilliams has extensive
knowledge and experience in policy, program, and standards development and

) implementation. She has served as an elected member of the American Correctional
Association delegate assembly for 15 years, She is a strong advocate for the




implementation of reforms that support positive changes in the lives of our youth. Ms. McWilliams holds a bachelor of
science degree in psychology from Virginia Commonwealth University.

Joyce E. Holmon is the Deputy Director of Residential Services and has been an
invested leader in the agency’s transformation. Ms. Holmon has been employed by DJJ
since 2004. During her tenure, she has held numerous titles as she ascended through
the ranks of the department, including counselor supervisor, Assistant Superintendent
for Programs, Superintendent Senior for Oak Ridge Juvenile Correctional Center and
the Reception and Diagnostic Center, Regional Program Manager for the Southern
Region, Residential Program Manager, and, in April of 2017, she assumed her current
role after serving as Acting Deputy Director for one month. Prior to her tenure with DJJ,
she served the North Carolina counties of Vance, Franklin, Warren and Granville
(VFWG) in various capacities, including Therapeutic Home Supervisor, Case Manager,
Therapeutic Mentor and Child Mental Health Clinic Screening Coordinator. In addition,
she assisted in establishing a non-profit human service agency that provided HIV/AIDS
case management as well as other supportive services for residents of VFWG counties.
A Farmville, VA, native, Ms. Holmon eamed a bachelor’s degree in sociology with a
minor in criminal justice from Longwood College where she also became a member of the Alpha Kappa Alpha Sorority
Inc. Ms. Holmon is a leader committed to excellence in public safety, as she believes in a youth's capacity to change and
our ability to promote a healthier and safer community.

Ashaki McNeil is the Deputy Director of Reentry, Education and Intervention. Having
led DJJ’s reentry unit since 2011, she most recently served as Director of Reentry
Services, spearheading the design and implementation of a workforce development
program for youth. She brings more than 25 years of experience working in the criminal
justice field. Ms. McNeil began her career as a correctional officer with the Virginia
Department of Corrections. She first joined DJJ In 1997 as a juvenile correctional

/| officer, leaving to work for the Virginia Department of Correctional Education as a
substitute instructor and special projects coordinator, She subsequently went to the

" Governor’s Office for Substance Abuse Prevention as the Kidsafe initiative coordinator.
| In 2005, she joined the Department of Criminal Justice Services as a grants coordinator
1 to manage federal funds supporting juvenile justice delinquency prevention and
intervention programs. Ms. McNeil returned to DJJ as the reentry program manager
tasked with managing the development and implementation of a statewide reentry
service delivery system that supports the effective transition of juvenile offenders from
commitment to parols. She also has experience working in community residential programs with at-risk females.

Nikia D. Jones is the Deputy Director of Administration and Finance. She joined DJJ in 2021 as the budget manager,
providing oversight of the agency’s $230 million annual budget and directing agency appropriated resources to achieve
efficiency in meeting strategic goals while serving the needs of youth. Her professional journey, which began as a
correctional officer at Pamunkey Regional Jail, has included progressive reles across muttiple agencies such as the
Richmond Police Department and the federal Transportation Security Administration, Prior to joining DJJ, she served as
the cross functional and strategic initiatives manager for the Virginia Department of Transportation’s Budget and Funds
Management Division, where she was responsible for leading strategic initiatives to ensure successful fund management
of the agency’s $1 billion federal program. Other previous roles include assistant division administrator and budget team



lead for VDOT's Asset Management Division, budget and seized assets director for
Virginia State Police and information technology budget manager for Virginia State
University. Ms. Jones holds a bachelor’s degree in criminal justice from Virginia
Commonwealth University and a master's degree in public administration from Strayer
University.

Michael Favale, Deputy Director of Policy, has been a member of DJJ's Policy Team
since 2013, first as a legal specialist and then as a manager of the Human Rights
Team. Working primarily with partners in Residential Operations, Human Resources,
the investigative Unit, and the Training Center, his job duties have varied from handling
resident and employee grievances, to instructing staff on PREA and civil liability, to
working with the Procedures Committee to ensure compliance with policy and the law.
Before joining DJJ, Mr. Favale served seven years at the Virginia Attorney General's
Office working on crime prevention programs and public safety legislation,
spearheading initiatives to combat human trafficking and prescription drug abuse, as
well as producing two anti-gang videos. Before coming to Virginia, he was a practicing
attorney in New York, where he began his career as a prosecutor in a local district
attorney’s office. He also practiced as a criminal defense attorney before moving. Mike
received his bachelor's degree from Cornell University and J.D. from Cornell Law
School.

Andrea McMahon is the Deputy Director of Placement and Program Implementation.
In her previous role as the agency’s Director of Quality Assurance, she led, managed
and ensured cross divisional quality assurance and fidelity of agency and statewide
continuum of community-based and residential services, including the implementation
of a validated, data-driven evaluation tool known as the Standardized Program
Evaluation Protocol (SPEP ™). Ms. McMahon has more than 28 years of experience
working in the juvenile justice field, Her prior experience includes work within the
community and residential divisions of DJJ. She began her career as a probation officer
within the Roanoke City Court Service Unit and also had the opportunity to work as a
probation and parole officer at the Chesterfield CSU for approximately 10 years.
Subsequently, she transitioned to DJJ's central office, where she gained experience in a
varlety of capacities to include the transition services specialist, detention specialist,
and the interstate compact specialist. Under the residential division, she had the
opportunity to work on system reform within the future planning group as the
administrative services program specialist and was instrumental in creating the CAP unit. Andrea holds an undergraduate
degree in psychology and criminal justice and a master's degree in criminal justice from Radford University.
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Virginia Department of Juvenile Justice’s Historical Timeline

The information below presents a history by CY of the juvenile justice system in Virginia. See the Virginia Depart-
ment of Juvenile Justice’s (D]]'s) cutrent Data Resource Guide (DRG) for an abbreviated timeline.

1891; The Prison Association of Virginia opened the first privately operated, state-subsidized juvenile facility as the
Laurel Industrial School for White Boys in Laurel, Virginia (Henrico County).

1897: The Virginia Manual Labor School was established by John Henry Smyth in Hanover County.
1908: The General Assembly created the State Board of Charities and Corrections to administer a penitentiary and

several adult penal farms and to oversee the industrial schools.

The State Board of Charities and Corrections, in conjunction with Richmond Associated Chatities, purchased
a farm in Bon Air, Virginia (Chesterfield County) and created the Virginia Home and Industrial School for
Gitls.

1912: The City of Richmond established the first juvenile court in Virginia by dedicating a section of its police court
to juveniles.

1914: The General Assembly enacted legislation allowing courts of record, police, and justice courts to hear cases
concerning juveniles and judge them delinquent, neglected, or dependent.

1815: Janie Porter Barrett and the Virginia State Federation of Colored Women'’s Clubs opened the Industrial Home
School for Wayward Colored Girls at Peake in Hanover County.

1920: Due to financial hardship, control, and direction issues, oversight of the three industrial schools transferred
to the Commonwealth of Virginia, and facility names changed to the following: the Laurel Industrial School
became the Virginia Industrial School for Boys, the Industrial Home School for Wayward Colored Girls at
Peake became the Virginia Industrial School for Colored Girls, and the Virginia Manual Labor School became
the Virginia Manual Labor School for Colored Boys.

1922: The General Assembly required every city and county in Virginia to establish a juvenile court.

The Virginia Industrial School for Boys moved to Beaumont, Virginia (Powhatan County).
The General Assembly merged the State Board of Charities and Corrections with the newly created State
Board of Public Welfare. A Children’s Bureau was formed to oversee juveniles committed to state care.

1927: The Department of Public Welfare was created to administer the adult prison system and the industrial
schools.

1942: The General Assembly created VADOC and the Parole Board as independent agencies, and oversight of the
industrial schools was given to the State Board of Public Welfare,

1948: VADOC and the Parole Board were merged into the Department of Welfare and Institutions,
1950: The Virginia Industrial School for Colored Girls was renamed the Janie Porter Barrett Industrial School,

1951: The Bureau of Juvenile Probation and Detention was created within the Department of Welfare and Institu-
tions with its core functions dedicated to the juvenile probation system.

1952: The Division of Youth Services was formed within the Depariment of Welfare and Institutions.

Due to lack of control and protection, the state purchased the private Chesterfield Study Home for White
Boys and operated it through the Department of Welfare and Institutions.

1954: The Mobile Psychiatric Clinic was created and originally directed by the Medical College of Virginia and then
by the Depariment of Mental Hygiene and Hospitals. The clinic traveled to facilities holding juveniles com-
mitted to state care for the purpose of providing diagnosis, treatment, and staff instruction.

1964: Natural Bridge Youth Learning Center opened in Natural Bridge, Virginia (Rockbridge County).
1965: Natural Bridge Youth Learning Center became the first Virginia juvenile facility to be racially integrated.



The Janie Porter Barrett Industrial School was racially integrated.

1966: Administration of the Mobile Psychiatric Clinic transferred to the Division of Youth Services within
the Department of Welfare and Institutions.

1969: RDC opened in Bon Air, Virginia (Chesterfield County), resulting in the closure of the Mobile Psy-
chiatric Clinic.

1972: The General Assembly established 31 Juvenile and Domestic Relations (J&DR) court districts with
full-time judges who were appointed by the General Assembly to six-year terms.
The General Assembly enacted legislation creating state-operated probation services to be adminis-

tered by the Division of Youth Services under the Department of Welfare and Institutions. Localities
were given the option to remain locally operated or allow the state to assume control.

1974: The Department of Welfare and Institutions was separated into the Department of Welfare, later to
be the Virginia Department of Social Services (DSS) and VADOC. Three major responsibilities were
given to VADOC: youth, adult services, and probation and parole services.

1982: Oak Ridge Youth Learning Center opened in Bon Air, Virginia (Chesterfield County), serving men-
tally disabled, developmentally delayed, and emotionally disturbed youth,

1990: The Department of Youth and Family Services began operations as a separate agency from VADOC,
along with a State Board of Youth and Family Services.

1991: The Rehabilitative School Authority and the Board of the Rehabilitative School Authority were re-
named the Department of Correctional Education and the Board of Correctional Education, respec-
tively, providing a broad array of educational programs to Virginia’s state-responsible adult and
juvenile populations.

1996: The Department of Youth and Family Services and the Board of Youth and Family Services were
renamed DJJ and the Board of Juvenile Justice, respectively. D]J's learning centers were renamed
juvenile correctional centers (JCCs).

1999: Culpeper JCC opened in Mitchells, Virginia (Culpeper County), designed for maximum security to
house older, higher-risk males.

2000: The criteria for indeterminate commitments were amended from being adjudicated delinquent for
two Class 1 misdemeanors to four Class 1 misdemeanors that were not part of a common act, transac-
tion, or scheme.

2003: DJJ implemented the After-Hours Video Intake Program.
2005: Barrett JCC was closed and mothballed,
2010: Natural Bridge JCC was closed and mothballed.

2012: A portion of the former Department of Correctional Education merged with DJJ and became D]J's
Division of Education.

2013: Hanover JCC was closed and repurposed as the VPSTC.

The program serving youth with mental disabilities, developmental delays, and emotional distur-
bances at Oak Ridge JCC was relocated to an autonomous section of Beaumont JCC, RDC was moved
to the former Oak Ridge JCC building, and the former RDC building was repurposed as an admin-
istrative building,

2014: Hampton Place and Abraxas House, DJJ's two halfway houses, were closed. (The facilities were closed
to youth in December 2013.})

Culpeper JCC was closed and transferred to VADOC.



DJJ partnered with Blue Ridge, Chesapeake, Rappahannock, and Virginia Beach JDCs to establish
CPPs as alternative placements for youth in direct care.

2015: RDC was closed and mothballed.

2016:

2017;

2019:
2020:
2021:

Youth in the Oak Ridge Program were gradually integrated with the general population at Beaumont
JCC for educational services and other programming while retaining specialized housing,

The Board of Juvenile Justice revised the LOS Guidelines.
CTM was piloted.
D]J] partnered with Merrimac and Shenandoah Valley JDCs to establish CPPs.

DjJ parimered with Chesterfield and Lynchburg JDCs to establish CPPs.

DJJ contracted with two experienced service coordination agencies, AMI and EBA, to develop a state-
wide continuum of evidence-based services and additional alternatives to placement in secure facili-
ties.

Beaumont JCC was closed and mothballed.
DJJ partnered with Prince William JDC to establish a CPP.

CTM was fully implemented at Bon Air JCC.

RSCs implemented systems for managing centralized referrals, service coordination, billing, and re-
porting.

DJJ partnered with Northern Virginia JDC to establish a CPP for females.
Governor Northam declared a state of emergency due to the COVID-19 pandemic on March 12.
Chesapeake CPP closed.

2022; Lynchburg and Northern Virginia CPPs closed.

DJ] began creating and implementing pre-court services.



Family Crientation Packet
Revised: May 2022

Bon Air JCC
1900 Chatsworth Avenue
Bon Air, Virginia 23235

804.323-2800
www.djj.virginia.gov

“We believe in the capacity to change to promote a
healthier and safer community.”



Table of Contents
Mission Statement...o.ueeeeee e,

L L R L PR R RN Y P YT T T T T TP PR - LTI R R b I

Vision Statement ... recretrane et et etenneans ceeererrreaeereennrra veversessesnessessresnrensesnerranes |
Qur Facility....c.ooveevveeenieen, et eneats e a st e st eanseanea e res et isreanesssreestsenssansae st estesnrsssannessrnssses |
Community Treatment MOAE] {CTM) ... sres s ssssssssssssastssesssrsessssessanans 1

EQUCOHON ceeeeeeeeetvesrere s ciinssesrenseseessrens

---------------------- T LT T T T T

Family / Natural Support Involvement ... eeeeeeneeeeeeenne

L L T T Y

1
2
Treatment Team.........ccceveenee. rrrr e it ee e rasaearrrsearrass eererrr e r e e ae et reraantsaannes vreeeeaerennrer 2
2

Personal Action Pian [PAP]..............

R T RN AR LR LI FENT AN b

Family Engagement COMMIEE ...ttt eeesesse st srerssresssnsessessenens 2
PRONE CQllS et teteressreete st b s svas s e e ss st eses s st et s e stosenaeseasessrsueesmsnenens 3
PG 1.ttt a bbb bbb eemaeae st eneememnnn bt eneataessaasnaas 3

Visitati
ISHOTION ..ttt be e

L L L L L T T R R Rl E

4
Visitation Reference Guide.....neveeeeeveennn. e aeettresneebre bbb bnrearrsseeataaaassttinntrenereeaneraannraas rensrrsssnnes &
4

VISTEHON TS vt eeeeeeeeeectesesssreees s s rsseessssaseees

R

Registration .......... reevenrrerr bt aebe st s s aainaas

L L T 4

Admission Requirements................. creerreeseitaraneeas

DHrECHONS wvvviereieeeeeeeveeereeereseessesssssssesssns

......................... R T TR T T N TP T Y o ---..-.4

In Case of Emergency.................

Additional Information...............

Frequently Asked QUESHONS ...t

Important Acronyms and Definiions ..o ieeeceeeeenen

P T Ry T T T LT T T T Y T Y I 1

Revised May 3, 2022 I



Mission Statement
The Virginia Department of Juvenile Justice protects the public by preparing court-
involved youth to be successful citizens.

Vision Statement
The Virginia Department of Juvenile Justice (DJJ) is committed to excellence in public
safety by providing effective interventions that improve the lives of youth, strengthening
both families and communities within the Commonwealth. We strive to achieve this
excellence by meeting the needs of our youth and staff in the following areas:

¢ Safety: Youth and staff need to feel safe in their environment and
need a sense of physical and emotional well-being.

¢ Connection: Youth and staff need to feel connected to supportive 'm ®”_Y
and caring adults, whether they are family, staff, or coworkers. ) R

» Purpose: Youth and staff need to have goals to strive toward, skills ® 5\‘
to hone, and a sense that they have a valuable role to play in the b e

lives of people and the community around them.

¢ Fairness: Youth need to perceive their environment and interactions as fair and
transparent. They need to be held accountable in a manner proportionate to their
offense and offense history and similar to other youth in their situation. Staff need
to feel that they are treated fairly, compensated adequately, and supported in their
efforts to meet the expectations of the department.

Qur Facility
Bon Air currently has 17 units that can house approximately 12-16 residents each at any given time.
There are security staff members, also called Resident Specialists or RSs, in the housing units at all
times. Other staff members within each unit include counselors and BSU clinicians (therapists). The
units will also typically have a Recreation Staff (Rec. Staff) member. Each unit is managed by a
Community Coordinator (CC), and groups of units (usnally 34) are overseen by the Community
Manager (CM). These staff members will also be referred to as the Unit Staff Team.

Your child’s Parole/Probation Officer (PO) and counselor will always be the initial contact for any
questions you may have during your child’s commitment. If the PO or counselor cannot answer a
question or accomplish what you need, they will be able connect you with someone whe can.

Community Treatment Model (CTM)
Community Treatment Model (CTM) is the behavioral program used at Bon Air. Its purpose is to provide
your child with a safe and rehabilitative environment that will foster beneficial, personal life changes.
This model uses a telationship-oriented approach that will allow your child to gain the necessary skills to
identify and resolve a variety of difficulties. Your child will participate in four therapeutic phases, each
consisting of certain tasks and privileges.

Education
If your child has not graduated high school, they will be attending Yvonne B. Miller High School on the
Bon Air campus, which is recognized as a public school divigion by the Virginia Department of
Education. Both middle and high school students will attend Yvonne B. Miller High School. There are
many ways for your child to complete their high school studies, including standard, advanced, and applied
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studies diploma options or GED certificate. The Student Academic Support Service team will work with
your child to decide the right option for them based on their educational history, length of stay, and career
goals. If your child has an IEP or 504 plan, they are allowed a number of credit accommodation options to
earmn the verified credits required for a standard diploma. English Language Services, Gifted Services, and
Transition services can also be provided. We also offer Advanced Placement courses and College
Entrance Exams. The Division of Education (DOE) also provides opportunities for your child if they have
already received a high school diploma or alternate. Through various post-secondary programs, your child
may be able to obtain certificates, industry certifications, college credits, and/or participate in enrichment
opportunities. All students across high school and post-secondary programs participate in our Positive
Behavioral Interventions and Supports (PBIS) program. It provides behavioral expectations created by
staff and students to be used across the education settings. Students can eamn points for meeting these
expeciations, and use these points to purchase items from a weekly menu, and receive these items in their
units. For more information about education, please sec page 26 in the Resident Handbook.

Family / Natural Support Involvement
Famtlies and other natural supports are a major comerstone for a resident’s successful reentry. You are
valued and appreciated as stakeholders in your child’s future. Your involvement and support is one of the
most powerful tools we have in making a difference in your child’s life; therefore, our intervention efforts
within the facility are far more likely to be successful if you are a part of them. As such, family
engagement will be a significant part of daily CTM culture, and we look forward to partnering with you
to ensure your child's successful reentry. The following are just a few ways you can get involved.

Treaitment Team

Treatment Team will be held a minimum of once per month for each resident to
assess individual progress and case management needs. Treatment Team will also
make initial recommendations for release. Members of the treatment team include
your child’s Unit Staff Team, your child’s Parole/Probation Officer, and, most
importantly, you. It is crucial for you to attend these meetings ¢o participate in
critical discussions and decisions about your child (e.g. prescribed treatments and
medications, Phase advancement, off-campus trips, furloughs, etc.). If you are unable
to attend in person, you may contact your child’s counselor to attend by phone.

%

RS
}

Personal Action Plan (PAP)

The Personal Action Plan is an individualized outline of short and fong-term goals that each resident
develops with the help of the counselor and other unit staff team members. Your child will be
asked to consider past, present, and future circumstances that may affect the achievement of :
these goals. The PAP will be updated throughout your child’s commitment, allowing for y
personal growth. However, your child should not stop making progtess in the PAP goals and
action steps when released from direct care. The Reentry Advocate will address the PAP
upon release and again periodically thereafter, It is imperative that you also assist your child
in contihuing to strive toward the goals identified in the PAP. This will help ensure that your child’s
reentry into the community is a success.

Family Engagement Committee

If you are interested in playing 2 more active role, we encourage you to join the Family Engagement
Committee. This group meets monthly and consists of select residents, facility staff, and, most
importantly, residents’ family members and other natural supports. The goal of the Family Engagement
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Commuttee is to provide a voice for families / natural supports to bridge the gap between what they know
about the commitment process and what they feel they need to know. As a part of this group, you will
share your concerns, help find ways to make the process more transparent, and work to improve overall
family/natural support engagement.

If you would like to find out more about the Family Engagement Committee, emait \/
DJJafamilies@djj. virginia.gov OR contact one of the following representatives for more N
details:

Diane Leiter—Family Engagement Coordinator Tamla Brookins—Parent Advocate
Phone: 804-314-5242 Phone: 804-916-0146

Email: diane.leiter@djj.virginia.gov Email: tamla.brookins@djj.virginia.gov
Phone Calls

We encourage to you be available for regular phone calls from your child. Although residents may not
receive personal incoming calls, all residents will be allowed to make outgoing calls each week. There are
two ways residents may make phone calls. Residents may schedule time with their counselor to make
supervised phone calls using the “black phone” in the counselor’s office, There is no cost to use these
phones. Use of the “blue phones” (described below) is based on your child’s phase privileges. It is
important to remember that these privileges (as with all privileges) can be revoked based on resident
and/or unit behavior. However, we hope you will encourage your child to achieve higher phases and
improved behavior, so you may have more frequent contact. More details on phone use and related phase
privileges can be found on pages 30-31 of the Resident Handbook.

All DJJ facilities use Global Tel*Link (GTL) phone services. Residents often refer to the GTL phones as
the “blue phone.” Residents may add up to ten (10) numbers to their Approved Call List. These numbers
must be approved by your child’s counselor and then the numbers will be sent to GTL. Once numbers
are approved, each person listed must call 877-650-4249 and select option 4 to set up an Advance
Pay Account. A minimum of 325 is required to start the account. All call types (collect and prepaid)
and rate types (local, intrastate, and out of state) cost approximately 4 cents (30.0409) per minute. The
above phone number can also be used to reload the account as necessary.

If residents need to add and/or remove numbers on their Approved Call List, they should speak with their
counselor,

For more information about GTL services, accounts, and payments, please visit their website at

www. gtl net N
GTL..

Mail

Your child will be allowed to send and receive mail while in our facility. Please use the address on the
front of this packet when sending mail to your child. All incoming mail will be monitored and any
inappropriate content or contraband will be confiscated and returned to sender. Contraband can include
(but is not limited to) any weapon, electronic devices (including phones), any drug, gang-related or vulgar
images/ paraphernalia, and any other items that may be considered a threat to safety and security. You
may not send cash or checks to your child in the mail. If you would like to send money, you must do so
through a money order (made out to your child), which can be obtained at Western Union, any Post
Office, and many grocery stores.

L
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Visitation

It is Bon Air Juvenile Correctional Center’s policy to enable and encourage all residents to have visits
from family members and other natural supports. Through visitations, your child is able to continue and
build relationships that will be beneficial for reentry into the community. For more information, please
read the Visitation Reference Guide below,

Visitation Reference Guide
To assure the safety of residents and visitors, the facility visitation guidelines must be strictly followed.
Failure to do so may result in the suspension of visitation privileges.

Please refer to the Visitation Rules and Privileges packet for the full visitation policy—this is only a
quick reference gnide. You are expected to abide by all gnidelines provided in the full packet. This
information may also be found on DIJ’s website under the Residential Programs tab.

Visitation Times
Sunday: 8:30 am. - 11:00 am,, 1:00 p.m. — 3:30 p.m.*
Wednesday: 5:00 p.m. — 7:30 p.m,

*Visitors may attend both visitation sessions on Sundays but may NOT stay on campus
between 11:00 a.m. and 1:00 p.m.

Registration
Only approved visitors will be allowed to attend. The visitation list is developed during a resident’s initial
intake. If you need to update this list, contact your child’s counselor.

Visitors must be registered at least 30 minutes prior to the end of each session. No one arriving after that
time will be allowed to visit,

Visitation hours may be shortened on visiting day due to lack of available space, number of visitors, or
staff limitations due to emergencies occurring at the facility. Every effort will be made to allow each
family a minimum of one hour to visit with their child. In many cases, you will be able to stay throughout
the duration of the visitation window.

Admission Requirements

All visitors are searched by a JCC staff member of the same gender identity. If, after the initial search, it
is believe that an additional search is necessary, it may be requested with the approval of the shift
commander, administrator on call, or superintendent.

Visitors refusing to be searched as requested will be denied entry for the day, and approval for fiture
visits may be reviewed by the superintendent.

All visitors must adhere to the dress code provided in the Visitation Rules and Privileges packet—if a
visitor does not meet the dress standards, he or she will be offered a smock. Visitors refusing to wear the
smock will be denied entry.

Directions
From the West:

Follow I-64 E. Take exit 186 to I-195 S / Laburum Avenue toward Powhite Parkway/VA-76. Continue
on I-195 § approximately two (2} miles and merge onto Powhite Parkway/V A-76 ($0.70). In
approximately five (5) miles, take the exit for Midlothian Turnpike / US-60 W ($0.25).
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From Midlothian Turnpike (Rt. 60), g0 West through four (4) traffic lights and turn
right at the fifth (5™) light onto Robions Road (watch for Car Pool Car Wash on the
right and/or a Four Points by Sheraton on the left. These will be near your turn onto
Robious). Turn right at the first (1) light onto Old Bon Air Road. Continue
approximately one (1) mile and turn right at the blue state sign labeled “Bor: Air
Juvenile Correctional Center.”

From the Southwest:

Follow Route 360 E past Brandermill to VA-288. Take VA-288 N to Powhite Parkway/VA-76. Continue
on Powhite Parkway (80.75), and after approximately five (5) miles, exit at Midlothian Tumnpike / US-60
W. Then follow the directions in beld above.

From the South:

Follow I-95 N to exit 67B for VA-150 N/Chippenham Parkway toward US-60/US-360 W. Continue on
VA-150 for approximately eight (8) miles and take the exit for Midlothian Turnpike/US-60 W toward
Midlothian. From this point, follow the directions in beld above,

From the East;

Follow [-64 W (left) and take exit 190 for [-95 S toward Petersburg, In approximately one (1) mile, take
exit 74A for VA-195/Downtown Expressway toward Powhite Parkway. Follow signs for Powhite
Parkway/VA-150/U8-60/VA-288 then merge to stay on VA-76 S (Powhite Parkway). After going
through the toll plaza ($0.70), follow Powhite Parkway to the exit for Midlothian Turnpike/US-60 W
(30.25). Then follow the directions in bold above.

From the North:

Follow I-95 S to exit 79 for I-195 S /I-64 W toward Powhite Parkway/VA-76. Continue following signs
for I-195 S/Powhite Parkway/US-60/US-360 W. Continue on I-195 and merge onto Powhite
Parkway/VA-76 S (80.70). Continue on VA-76 S to the exit for Midiothian Tumpike/US-60 W ($0.25).
From this Point, follow the directions in bold above.

For GPS, Phone, or Car Navigation Systems:

If you are using a navigation device, input the address located on the cover page. Your system may
register our location as North Chesterfield but will still provide correct directions. Many GPS devices also
offer toll-free options if you would like to avoid tolls. Please be aware, these routes often take longer than
those with tolls,

Need assistance with transportation? Contact your child’s PO for infermation on our free
transportation service,

In Case of Emergency
Notifications: If there is a local disaster (e.g., weather event), your child’s counselor will contact you as
soon as possible to notify you of your child’s status. If the event leads to evacuation, you will be notified
of the temporary housing location, to include contact information, upon our arrival at the new facility.
You will be provided updates as they are available, and you will be notified again when residents are
returned to Bon Air JCC,

You may also check the DJJ website ( ) for any notifications and updates regarding
emergencies at the facility. We will update information there as we are able,
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Emergency Contact: You are encouraged to share emergency contact information with your child’s
counselor. This may include the phone number and address of a relative/friend with whom you might stay
if there is an event that forces you to leave your home.

During Visitation: If there is an emergency while you are at the facility for visitation or other family
event, please follow the direct instruction of security staff. You will be directed to a safe location to
shelter-in-place until the event subsides and all residents, personnel, and visitors can be accounted for. We
do not advise anyone to attempt leaving campus during an emergency unless directly instructed to do so.

Additional Information
Additional information can be found on DJJ’s website (the web address is located on the cover page).
Many commonly used acronyms and their explanations can be found in the Data Resource Guide located
in the “DJJ Resources™ section at the bottom right of the DJJ homepage. You will also find the Resident
Handbook under the “For Our Families” section at the bottom left of the homepage.

In addition to this orientation document, you should also receive a letter with more information about
your child’s commitment and the following additional resources: Visitation Rules and Privileges,
disAbility Law Center information, two PREA brochures (How to Report Sexual Abuse, Ombuds
Program), and the Resident Handbook. If you do not receive all of these documentis upon your child’s
commitment, please contact your child’s counselor.

While many topics are covered in the Resident Handbook, here are items that may be important to
you:

- CTM information and Phase Systems: pp. 2-9 - Medical and Mental Health Services: pp. 24-25
- Appearance Standards: pp. 16-19 - Education Services: pp. 26
- Behavior Interventions and Discipline Reports: pp. 20-23 - Prison Rape Elimination Act (PREA): pp. 3341
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Frequently Asked Questions

Court Process:

1. My child has been charged with a crime. What happens in court? A youth
will typically have at least two hearings after being charged with a crime. Those
hearings are a pre-trial or detention hearing and an adjudication hearing. If the
youth is found guilty/delinquent, there will also be a disposition hearing. A pre-trial
hearing is held in order to schedule the youth’s adjudication hearing and detention
hearings are held to determine whether the youth will be detained until the
adjudication hearing. The adjudication hearing is held to determine the guilt or
innocence of the youth on the charges that have been filed. If the youth is found
guilty/delinquent, the disposition hearing is held to determine the penalty or
sentence. A judge will sometimes hold twoe or more of these hearings right after ‘
one another on the same day.
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2. Who do I go to with questions while my child’s case is pending? The best
person to talk to is your child’s attorney. The attorney will know what is going on in
your child’s case and may be able to help you make a plan to support your child. The
Court Service Unit (CSU) in the district of the court hearing your child’s case can
also provide some information on the process prior to court. The intake officer, who
works in the CSU, will likely be your first point of contact.

3. Am I able to speak up in court on my child’'s behalf? A judge may allow
parents to speak up in court, but it might be best to speak to your child’s attorney
first about what you might like to say. However, you must remember that the
attorney works for your child. Attorneys must always represent their clients’ best
interests, which may conflict with your statements to the court, se they may
recommend against it. If you have questions after the hearing, ask your child’s
attorney or probation officer, or call the CSU if a PO has not yet been assigned.

4. Will these charges be on my child’s record as an adult? It depends. Juvenile
records have special confidentiality rules attached to them, in order to protect your
child’s future opportunities. In many cases, these records will be expunged
(destroyed) after a certain amount of time. In addition, the court may expunge
certain charges if the youth was found innocent/not guilty or the proceeding was
otherwise dismissed, and the youth files a motion with the court to destroy the
records. However, state law requires that if a child 14 years of age or older is
adjudicated delinquent for a felony or if a child is convicted in circuit (adult) court,
the court records regarding that adjudication or conviction will be open to the public
(unless the judge closes certain records to protect victims or witnesses) and they are
not expunged. Also, certain information may be made public for youth adjudicated
delinquent of other felony offenses, regardless of their age. In addition, law
enforcement may be able to access your child’s record for any offense, under certain
circumstances. Please ask your child’s attorney for guidance on what applies to your
child. You can also visit njde.info to review the Collateral Consequences (CC) guide
for Virginia.
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If Commitied:

5.

What happens if my child is committed to the Department of Juvenile
Justice (DJJ)? After the disposition hearing, your child will be taken to the local
detention home or jail, depending on their age. A commitment packet, which
includes basic information about the youth, is completed by the probation officer and
forwarded to the Central Admission and Placement (CAP) Unit, who will assist in
evaluating your child to determine their treatment needs. The probation officer will
reach out to you about scheduling an Initial Family Meeting to orient you to the
commitment process and answer any questions you may have. An additional
meeting (referred to as the Initial Staffing Team Meeting) wil! be held soon after
commitment to determine, based on your child’s treatment needs, where your child
will be placed, what services they will receive, and, if they received an indeterminate
commitment, how long they will likely remain committed. Parents are highly
encouraged to participate in this meeting. However, if your child is 18 years of age or
older and they do not consent to sharing confidential information with you, you may
not be allowed to participate in portions of this meeting where confidential
information will be discussed.

How long is my child going to be committed? There are two kinds of
commitments; indeterminate and determinate.

a. Indeterminate: If a youth is committed to DJJ for an indeterminate period of
time, then they will have their time calculated by the Central Admission and
Placement (CAP) Unit. The initial calculation will be based on the youth's

including the youth's behavior while in direct care, may affect the amount of
time that they remain committed. Except for youth committed for murder or
manslaughter, the maximum amount will be no longer than 36 months or

until the youth’s 21+ birthday, whichever comes first. Youth indeterminately
committed for murder or manslaughter may be held until their 21¢ birthday.

? overall risk to re-offend and their most serious charges. Additional factors,
=~ 4 )
b.

Determinate: If a youth is committed to DJJ for a determinate period of time,
then the Judge orders a specific period of commitment, Pursuant to § 16.1-
285.1, the release date can be no later than your child’s 212 birthday or seven
years from the date of commitment. However, DJJ may petition the court for
a review hearing periodically, and must petition the court every year
beginning with the second year after commitment. At a review hearing, the
judge decides whether an earlier release is appropriate for the youth.

Note that if your child was sentenced in circuit court, they may have a blended
sentence—serving time with both DJJ and the Department of Corrections (DOC).

When can I see my child? You will be allowed to see your child according to the
visitation policy of the facility in which they are placed. During the Initial Family
Meeting, the probation/parole officer will work with you to develop a visitation plan.
In addition, within 24 hours of your child’s admission to the initial intake facility,
their counselor will contact you with information on the visitation policy. If your
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child has been placed at the Juvenile Correctional Center (JCC), the visitation
procedure and rules are also available online at www.djj.virginia.gov, along with
information about transportation assistance.

your child’s transport to a facility, a counselor will contact you to provide contact
information and answer other questions, as applicable and appropriate. You may

8. Who notifies the family about movement to a facility? Within 24 hours of 7
also receive a notification from the Court Service Unit of the transfer. fz

9. Can my child be put on medication without my knowledge? Yes. While your
child is in DdJ custody, state law requires that the legal authority to consent to
medical treatment is temporarily transferred to DJJ. However, parents are often
able to stay informed and involved in decisions by participating in treatment team
meetings, which you will be invited to each month if your child is under age 18. After
age 18, parents can be informed if the youth has provided approval to release the
information. Note that state and/or federal law gives your child, regardless of age,
the ability to keep certain mental health, substance abuse, family planning, and
contagious or infectious disease information confidential, even from a parent.

10. My child will be over 18 when they are released. Do they have to return to
my home? No. If your child has turned 18 years of age or will become 18 while they
are committed, you do not have to allow them to return to your home. However, we
encourage families to participate in treatment and rehabilitative efforts for the
youth during their commitment. We provide numerous services in the community
when the youth is released in order to assist with the transition home. If a parent
declines to have a youth return home, DJJ will help the youth find housing and they
may be placed in a halfway home, independent living program, or homeless shelter.

If Placed on Probation or Parole:

11. My child is on probation/parole; do I need to meet with their
Probation/Parole Officer (PO)? Yes. Typically, if the youth resides in the home or
is under the age of 18, the parent’s participation is required by court order. In
addition, probation/parole officers work very hard to involve the family in the
development of the supervision plan because parents/legal guardians are a very
important part of the probation/parole and rehabilitation process.

Please note that if your child is placed on adult probation with the Department of
Corrections (DOC), you will need to contact DOC with any questions regarding
supervision.

12. Why do you have to come to my house? Home visits are an important part of
probation/parole. Your child’s PO has two main goals when they come to your house:
to ensure that your child is actually living at the home, and to provide assistance in
making your home a safe, structured, and supportive place for your child to make
progress. The PO must also be aware of any barriers to the youth’s progress in the
community.
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13. Do I have to participate in counseling and why? A judge may require you to
participate in counseling and/or other services. Youth who are placed on probation or
parole will often be provided with ongoing treatment to help them succeed. Your
participation in the counseling services will help your child. Your participation in
counseling is very important for long-term sustainability. Parents also play a vital
role in helping counselors learn how to better assist their client.

14. Why can't my child drive anymore (if they had a license)? As a condition of
being placed on probation or parole, or as a result of their specific offense, your
child’s license may be suspended. A youth can request a restricted license at the
disposition hearing or the assigned PO can ask the presiding Judge to reinstate the
license or grant a restricted license. You can also learn how they can apply for a
restricted license by visiting www.dmv.virginia.gcov and clicking on “License
Reinstatement.”

15. If I feel that my child’s PO is not advocating for my child, who do I go to? If
you feel that the youth's PO is not adequately serving your child, then you should
contact the CSU and request a meeting with the PO’s supervisor to discuss your
concerns. Please remember that your child’s PO is not only concerned with your
child’s success, but also with the community’s safety and the PO may be making
decisions with both interests in mind.

Additional Questions?

If you still have questions, please feel free to contact your child’s PO, counselor, or another
representative at the Bon Air facility. Be sure to read this document thoroughly as some of
your answers may be found in other sections. Refer to the “Additional Information” section
on page six for a list of other resources.
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Important Acronyms and Definitions
Alternative Placements—Direct care residential facilities, other than JCCs, where
Juveniles are contractually housed for the purpese of specialized treatment programming or
transitions from the JCC system back to the community.

BADGE: Balanced Approach Data Gathering Environment—an electronic case
management and data system containing the case record on each juvenile beginning at the
initial contact with the court and continuing until release from supervision.

Blended Sentence— Circuit Court judges may sentence juveniles transferred or certified
to their courts to juvenile or adult sentences, including adult prison time, jail time, or both.
When a juvenile receives a blended sentence, the court orders the juvenile to serve the
beginning of his or her sentence with DJJ and a later portion in an adult correctional
facility. On release from DOC, the youth is typically placed on state probation.

BSU: Behavioral Services Unit—provides intake and exit risk assessment evaluations and
treatment services such as mental health, aggression management, sex offender treatment,
and substance abuse treatment.

CAP— Central Admission and Placement: responsible for receipt and review of all
commitment packets as well as the intake, orientation, and evaluation phase of a resident’s
direct care admission.

CC: Community Coordinator— supervises the counselors and resident specialist staff in a
designated unit. Contact person for families and POs.

CCRC: Central Classification and Review Committee— makes case management decisions
involving residents’ movement within the residential system (transfers to other facilities,
etc.), recommendations for services, requests for off-campus trips, and recommendations for
release of major offenders and apecial decision cases.

CEST— Classification and Evaluation Services Team: The CAP staff, BSU) evaluator,
community coordinator, DOE evaluator, and counselor) and supervising Parole Officer who
evaluate and interact with the juvenile and who make recommendations under case
management procedures concerning the juvenile’s treatment, length of stay (LOS),
classification, and placement.

CHINS— Child in Need of Services: a child whose behavior, conduct, or condition presents
or results in a serious threat to (i) the wellbeing and physical safety of that child or, (ii) if
under the age of 14, the well-being and physical safety of another person.

CM: Community Manager— oversees a group of units referred to as a cluster. Direct
supervisor of CCs.

Counselor— helps residents work toward reentry.

CPP: Community Placement Program— allows residents to be closer to their home
communities while addressing treatment needs, risk factors, and competencies in
education, job readiness, life skills, and social skills.
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CRCP: Comprehensive Reentry Case Plan—outlines direct care, parole goals, and action
steps developed for each resident based on the YASI.

CSU: Court Services Unit— responsible for intake, investigations, domestic relations,
custody investigations, and probation/parole services.

CTM: Community Treatment Model— a unit-centric behavior management program that
helps residents achieve positive behavior in a constructive, safe manner in accordance with
program expectations, treatment goals, resident and staff safety, and the residents’ CRCP.

Detention Reentry— The Detention Re-Entry Program shall transition residents from a
JCC to a local detention facility thirty (30) to 120 days prior to the residents’ scheduled
release date from direct care. The goal of the program is to establish connections with
communities and families,

Determinate Commitment— Commitment of a juvenile 14 years of age or older as a
serious offender. The court specifies the length of stay, has continuing jurisdiction, and
must conduct periodic reviews if the juvenile remains in direct care for longer than 24
months. The court may also order a period of determinate or indeterminate parole
supervision. The total period of commitment and probation cannot exceed seven years or
the juvenile’s twenty-first birthday, whichever comes first,

DOE: Division of Education— DOFE’s goal is to provide residents with quality instruction to
improve performance, become college/career ready, and prepare to reenter the community
as productive citizens

DJdJ: Department of Juvenile Justice

DSP: Direct Service Provider— “sub-contractors,” working through the RSCs to ensure that
youth and families have access to a wide array of services, delivered in close geographical
proximity to where the youth and families reside, based on their needs as directed by
individual service plans.

ERD: Early Release Date— the projected date at which an indeterminately committed
juvenile will first be eligible for release consideration as caleulated by length of stay
guidelines.

FFT: Functional Family Therapy— family-based program that focuses on delinquency,
treating maladaptive and acting-cut behaviors, and identifying obtainable changes.

ICRC: Institutional Classification and Review Committee— makes decisions about
residents’ treatment and CTM progress, including phase advancement. They also refer
residents to CCRC for larger case management decisions such as off-campus trips and
release.

Indeterminate Commitment— the juvenile’s length of stay (LOS) range is calculated
based on statutory requirements and the LOS guidelines. The commitment may not exceed
36 continuous months, except in cases of murder or manslaughter, or extend past the
juvenile’s 21 birthday.
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IEP: Individualized Education Plan— a written statement designed to meet a student’s
unique needs, and must be in effect:

« At the beginning of each school year;
» Before special education and related services are provided for a student; and
» Ag soon as possible after a parent consents to the IEP.

The IEP is a very important document for students with disabilities and for those who are
involved in educating them. The IEP should provide information specific to the student and
improve teaching, learning and results. Each student's IEP describes, among other things,
the educational program that has been designed to meet their unique needs. State and
federal regulations provide information on what must be included in the IEP, but do not
specify any required form. There are federal and state requirements for the IEP team and
content,

IWP: Institutional Work Program-— residents may apply for and attain jobs within the
facility.

JCC: Juvenile Correctional Center— secure residential facilities that house post-
dispositional juveniles who have been committed to DJJ.

JDC: Juvenile Detention Center —: a local or regional secure residential facility that has
construction fixtures designed to prevent escape and to restrict the movement and activities
of juveniles held in lawful custody. JDCs may house Pre-I) and Post-D juveniles.

LOS: Length of Stay— the length of time a juvenile remains in a facility or in direct care.
Factors that affect a juvenile’s length of stay include the seriousness of the offense, the
juvenile’s history of offense behavior, the juvenile’s behavior while in direct care, and the
juvenile’s progress toward completing treatment goals,

LRD: Late Release Date— the date after which an indeterminately committed juvenile
will not be kept in direct care except when the juvenile has not completed a mandatory
treatment need or has been found guilty through an administrative due process hearing of
an institutional infraction within a apecified time.

MHG: Mutual Help Groups— residents and staff come together to discuss issues that help
the group develop and mature, are important to the group, and will help the residents make
better decisions in the future.

MHSTP: Mental Health Services Transition Plan— developed to help ensure the continuity
of services upon release. It is required for all individuals in our care who have a
psychological disorder and/or are taking medications for a psychological disorder.
Recommended services could include psychiatric medication management, substance abuse
relapse, mentor/life skills coach, individual therapy, and sex offender relapse prevention
services.

MST: Multi-Systemic Therapy— Family-based treatment that addresses behaviors driven
primarily by peer, school, or community factors. Focus is on empowering caregivers.
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PA: Personal Advocate— a positive, caring role model and “go-to” person assigned to each
resident within his or her housing unit. PAs are typically Resident Specialists; however,
counselors, BSU clinicians, and CCs may occasionally serve as PAs.

PAP: Personal Action Plan— resident-created plan for reentry to include personal goals
and any strengths, weaknesses, or needs for support a resident identifies as significant in
achieving those goals. Residents will review this plan with their PAs at least every 90 days
and update it as necessary.

PBIS: Positive Behavioral Interventions and Supports— an evidence-based practice for
behavior management through which residents can earn points for meeting behavioral
expectations during class time and use those points to purchase items from the “Cougar
Menu” each week.

Phase System— as a part of the CTM, residents must complete four phases through which
they will have certain goals and privileges to attain. Residents must complete phase IV
prior to release.

PO: Parole/Probation officer—probation officers provide supervision and monitoring of a
juvenile following a court-ordered disposition placing a juvenile under the supervision of a
CSU in the community. Parole officers provide supervision and monitoring of juveniles in
the community following their release from commitment.

Post-D— Post-Dispositional: placement of an juvenile, age 14 or older who was adjudicated
delinquent of an offense that would be a Class 1 or Class 2 misdemeanor or a nonviolent
felony, in a secure local detention facility (1) for up to 30 days or {2) for longer than 30 days
but less than six months. A juvenile who has been released from custody of the Department
within the previous eighteen months is not eligible for placement in a post-dispositional
detention program. If a juvenile is placed in post-dispositional detention for over 30 days,
then the program is required to provide “separate services for their rehabilitation.”

Pre-D— “Pre-dispositional Detention” means a juvenile has been placed in local detention
facility prior to a dispositional hearing. The decision whether or not to detain a juvenile in a
local detention facility prior to trial will be made by the judge, intake officer, or magistrate.
A juvenile may be detained if there is probable cause to believe that he committed a felony
or a Class 1 misdemeanor.,

PREA: Prison Rape Elimination Act of 2003— a federal law that helps officials detect,
prevent, and address sexual abuse and sexual harassment against those who are in
correctional facilities.

QMIT: Quality Monitoring and Implementation Team— reviews facility and program
practices, offers suggestions for improvement, and tracks progress.

RS: Resident Specialist— RS IIs (shift supervisors) and RS Is ensure residents’ safety by
providing supervision and support within each unit.

RSC: Regional Service Coordinators— serve as a “general contractor”, providing a single
point of contact for services to juveniles in communities. DJJ currently contracts with
AMIkids and EBA (Evidence Based Associates) to oversee providers in Virginia, to ensure
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that youth and families have access to a wide array of services, delivered in close
geographical proximity to where the youth and families reside.

SGA: Student Government Association— the association of residents elects peer leaders
and gives residents the chance to serve their peers. When youth have an issue, they can
seek relief through the SGA, which advocates for them with the facility administration. The
SGA helps youth build leadership, problem-solving, and life skills that will aid them in
successfully reentering their communities and continuing on productive paths, SGA
members also serve as tour guides for groups and individuals, and are active members of
the Family Engagement Committee, working with DJJ and family members to enhance
family involvement.

Serious Offender— Residents committed as Serious Offenders are sentenced for a
determinate period of time and remain under the jurisdiction of the committing court judge
until released or transferred to the adult system. Residents are released from the JCC by
the committing court as a result of judicial review or having completed the sentence as
specified by the court.

Serious Offenders must be released on the date that completes their sentence or as ordered
by the judge at the review hearing regardless of institutional adjustment. Residents
committed until a specified birthday shall be released the day before the actual date of their
birthday, Completion of identified treatment needs and parole supervision is not required.

SOL: Standards of Learning — a public school standardized testing program in the
Commonwealth of Virginia. The standards represent what many teachers, school
administrators, parents, and business and community leaders believe schools should teach
and students should learn.

Treatment Team—reviews resident progress, case management needs, and the CRCP.
Team includes resident’s PO, housing unit staff, and parent{(s)/guardian(s)

YASI: Youth Assessment and Screening Instrument— a tool used to classify a resident’s
risk of reoffending by assessing risk, need, and protective factors. Information gathered
from the assessment is used to help develop case plans. The YASI is re-administered
approximately every 90 days to measure growth.
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COURTROOM EXPECTATIONS

These guidelines should be considered general, and not all
inclusive. Please contact your Court Service Unit (CSU) for more
specific information.

- Allow yourself ample time to arrive at your court appointment. Traffic, parking
and security procedures can slow the process. If you do not show up or are

going to be late, a bench warrant can be issued. If you cannot make your court
appointment, notify the clerk of the court and your lawyer as soon as possible
before the scheduled time. Remember to write down the name of the person you
speak with.

+ Only juveniles involved in the case, or whose presence is requested or required,
should be brought to the courthouse.

+ Dress appropriately for the courtroom. Ensure that your clothing does not
appear to promote violence or hate of any kind. Business casual is appropriate for
the courtroom.

« All persons entering the courthouse will pass through a metal detector.
Handbags, briefcases, backpacks, etc. will be searched. Ensure you have brought
in nothing which could be considered a possible weapon.

+ Many courts will not allow cell phones in the courthouse. Check with your local
CSU for guidance.

» Court appointments may be scheduled for specific times, but delays can occur.
You may be at the courthouse for several hours.

» Speak clearly, so that your answers can be heard by all involved. This way,
further questions or explanations may be unnecessary. Use courteous and
appropriate language, such as “Yes, your honor,” and “No, your honor.”

+ Respond to all the questions put to you by the court personnel, with advice from
your attorney. If you believe you need more time with your attorney to talk about
your defense, you can request it.

Virginia Department of Juvenile Justice website: www.djj.virginia.gov
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Executive Summary

This report provides an overview of the characteristics of committed youth admitted to the Department of Juvenile
Justice’s (DI)’s) direct care between fiscal year (FY) 2014 and FY 2018:

» The percentage of youth who lived with both parents at any point priot to commitment decreased from 41% in
FY 2014 to 27% in FY 2018.

» An average of 12% of youth belonged to a gang, and 26% associated with gang members.

» An average of 54% of youth had bullied or threatened others, 31% had displayed a weapon, and 28% had en-
gaged in violent destruction of property.

» Youth had an average of 4.3 oui-of-school suspensions and 2.5 in-school suspensions prior to commitment.

» An average of 64% of youth had been a victim of physical assault, 15% of youth had been bullied, and 13% of
youth had been a victim of sexual assautlt.

» Based on rankings established by the Virginia Criminal Sentencing Commission (VCSC), the percentage of ad-
missions with a person offense as the committing most serious offense {MSO) increased from 56% to 60%.

» A lower percentage of Black youth lived with both parents at any point prior to commitment.

» A higher percentage of Black youth had parents involved in criminal activity and incarcerated while a higher
percentage of White youth had parents with a history of outpatient mental health treatment and psychiatric
hospitalization.

» A lower percentage of White youth reported never being employed.

» A higher percentage of White youth were perpetrators of sexual assault while a higher percentage of Black
youth were perpetrators of physical assault.

» A higher percentage of White youth chronically used alcohol, reported that substance abuse interfered with
their daily life, reported substance use was linked to their offense, and previously received inpatient substance
abuse treatment.

» A lower percentage of White youth had a history of attendance problems, academic problems, and had engaged
in disruptive behavior on school property.

» Ahigher percentage of Black youth had a history of behavior problems in school and problems with school staff.

» A higher percentage of White youth reported being bullied and sexually assaulted.

» A higher percentage of White youth had attempted suicide, had suicide ideations, engaged in non-suicidal self-
injurious behavior (SIB), and had a prior psychiatric hospitalization.

» Black youth had a higher average number of prior supervisions (e.g., probation).

» A lower percentage of females lived with both parents at any point prior to commitment compared to males.

» A higher percentage of females reported parents and parental figures with a history of outpatient mental health
treatment and history of psychiatric hospitalization.

» Females had a higher average number of runaways.
» A higher percentage of females had decumented homicidal urges or intent.

» A higher percentage of males were perpetrators of sexual assault while a higher percentage of females were
victims of physical assault, sexual assault, and bullying.

» A higher percentage of females had significant symptoms of depressive disorder and Cluster B personality dis-
orders.

» A higher percentage of females had attempted suicide and engaged in non-suicidal SIB.
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The Department of Juvenile Justice (D]]) provides ser-
vices to youth and families by operating 32 court service
units (CSUs) and Bon Air Juvenile Correctional Center
(JCC). Culpeper JCC was closed and transferred to the
Virginia Department of Corrections (VADOC) in fiscal
year (FY) 2014, the Reception and Diagnostic Center
(RDC) was closed in FY 2015, and Beaumont JCC was
closed in FY 2017. DJJ audits and certifies 34 CSUS5, in-
cluding two locally operated units; 24 juvenile detention
centers (JDCs); Bon Air JCC; nine community placement
programs (CPPs); 13 detention reentry programs; and
15 group homes, shelters, and independent living pro-
grams. The Board of Juvenile Justice regulates and pro-
vides oversight for these programs and facilities.

In order to be successful, DJ] recognized the need to
focus on both the positive development of the young
people in the system and the positive development and
sustainability of the staff who serve them. DJJ identified
four guiding principles to meet the needs of youth and
staff:

» Safety: Youth and staff need to feel safe in their envi-
ronment and need a sense of physical and emofional
well-being.

» Connection: Youth and staff need to feel connected to

supportive and caring adults, whether they are fam-
ily, staff, or coworkers.

» Purpose: Youth and staff need to have goals to strive
toward, skills to hone, and a sense that they have a
valuable role to play in the lives of people and the
commumnity around them.

» Fairness: Youth need to perceive their environment
and interactions as fair and transparent. They need
to be held accountable in a manner proportionate te
their offense and offense history, and similar to other
youth in their situation. Staff need to feel that they
are treated fairly, compensated adequately, and sup-
ported in their efforts to meet the expectations of D],

D]JJ strives to improve and meet the changing demands
of juvenile justice through responsible resource man-
agement, performance accountability, and sound inter-
vention strategies. In order to fulfill this mission, DJJ is
currently in the process of transforming its approach to
juvenile justice. The goals of the transformation are as
follows:

» Reduce: Safely reduce the use of state-operated JCCs
by reforming probation practices, utilizing data and
research to modify length of stay (LOS) policies,
and developing successful alternative placements to
JCCs.

» Reform: Expand, improve, and strengthen the servic-
es and supports provided to youth in custody both
during their commitment and upon their return to
the community.

» Replace: Provide youth acress Virginia with opportu-
nities for rehabilitation in the least restrictive setting
by replacing large, old JCCs with a statewide con-
tinuum of evidence-based services, alternative place-
ments, and new smaller therapeutic correctional set-
tings.

» Sustain: Maintain safe, healthy, inclusive work plac-
es; continue to recruit, retain, and develop a team of
highly skilled and motivated staff; and align proce-
dures, policies, and resources to support the team in
meeting the goals of transformation.

In order to safely reduce the use of JCCs, DJJ has made
an effort to ensure that all CSUs use evidence-based
practices from intake through parole, keeping youth in
the community and avoiding placement in secure con-
finement whenever possible. In addition, the Board of
Juvenile Justice revised the LOS Guidelines for Inde-
terminately Committed Juveniles (LOS Guidelines) on
October 15, 2015. Under the former guidelines, 12-18
months was the most commonly assigned LOS for in-
determinate direct care admissions. Under the current
guidelines, 6-9 months is the most commonly assigned
LOS.

In order to reform treatment and rehabilitation practices
in the JCCs, DJ] began implementing the Community
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Treatment Model (CTM) in May 2015. The main tenets
of the model include conducting highly structured,
meaningful, therapeutic activities; maintaining consis-
tent staffing in each housing unit; and keeping youth in
the same unit throughout their stays. CTM uses a blend
of positive peer culture and the group process to ad-
dress concerns and accomplishments within the unit. In
doing so, staff develop treatment-oriented relationships
with the youth and act as advocates. CTM was fully im-
plemented in early 2017.

Additionally, the Division of Education has worked to
strengthen content delivery, increase student achieve-
ment, and expand opportunities for post-secondary
youth. As such, the master schedule for the 2017-2018
school year was revised to reflect the Division of Educa-
tion’s Personalized Learning Model and to align with
CTM. Students now stay together for content courses
and move for elective courses based on their diploma
needs. In February 2018, Tier 1 of Positive Behavioral
Interventions and Supports (PBIS) was implemented
across the education setting. PBIS identifies proactive
strategies for defining, teaching, and supporting appro-
priate student behaviors to create a positive classroom
and school environment. The Division of Education also
established parmerships with the nine CPPs to support
post-secondary programming for direct care youth in
their placements.

DJJ is working to replace large, outdated JCCs with new
placement options that are safer, closer to affected pop-
ulations, smaller in scale, and designed for rehabilitative
treatment and education. Beaumont JCC was closed to
youth on June 2, 2017, and DJj utilized the savings from
the closure to award contracts to two regional service
cocrdinators, AMIkids and Evidence-Based Associates,
to develop a statewide continuum of evidence-based
services and additional alternatives to placement in se-
cure facilities.

Direct care programs are responsible for youth com-
mitted to DJ], ensuring that they receive treatment and
educational services while in a safe and secure setting.
The Behavioral Services Unit (BSU), Health Services,
Food Services, and Maintenance provide support to the
JCC. DJJ’s Division of Education provides educational
and vocational services to meet the needs of committed
youth. Programs within the JCC offer community rein-
tegration and specialized services in a secure residential
setting.

Case management and treatment program staff use the
Youth Assessment and Screening Instrument (YASI)
for risk-based case planning and provide oversight of
treatment needs, security requirements, LOS, and facil-
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ity placements in direct care. Staff facilitate psycho-edu-
cational groups, assess progress achieved, and manage
classifications and residential placements. They are re-
sponsible for ensuring that all needed services (includ-
ing mental health, substance abuse, sex offender, and
aggression management treatment and independent
living skills development) are available, and they serve
as a liaison between the field and the administrative of-
fices for procedures and resources. These staff also work
with the community to provide a transition and parole
plan for reentry, the Comprehensive Reentry Case Plan
{CRCP).

The Central Admission and Placement (CAP) Unit was
established upon the closure of RDC. The unit’s core
functions include the receipt and review of all commit-
ment packets as well as the coordination of the admis-
sion, orientation, and evaluation process.

Youth admitted to direct care are evaluated at either a
JCC or JDC for approximately three weeks. The process
includes medical, psychological, behavioral, education-
al and career readiness, and sociological evaluations. A
teamn meets to discuss and identify youth’s treatment
and mental health needs, determine LOS and placement
recommendations, and develop a reentry plan.

Youth may be assigned to one or more treatment pro-
grams, including aggression management, substance
abuse, and sex offender freatment, depending on the
youth’s individual needs. Although treatment needs
are generally identified during the evaluation process,
a youth can be reassessed at any time during a commit-
ment.

Placement recommendations at the conclusion of the
evaluation process may include a referral to a CPP or
other alternative placement. If a youth is eligible, a refer-
ral is submitted through the case management review
process, and upon approval, transfer is coordinated.
The CAP Unit maintains case management responsi-
bilities for these youth throughout their direct care stay
and acts as a liaison between the CPPs, other alternative
placements, and CSUs.

In May 2015, the JCCs began implementing CTM as a
way to support juvenile rehabilitation while decreasing
inappropriate behaviors during commitment. Given that
many youth in state custedy have experienced signifi-
cant exposure to adverse childhood experiences, CTM
integrates elements of trauma-informed care to promote
the development of healthy resiliency and improve seif-
regulation, decision-making, moral reasoning, and skill



building. As part of CTM, youth progress through a
phase system (Phase I through Phase IV) with clearly
defined behavioral expectations. With each phase, the
youth receives additional expectations, responsibilities,
and privileges. On the higher phases, youth can eam
off-campus trips and furloughs.

In order to reflect the change in responsibilities, most
security staff positions were changed from correctional
model titles and roles {e.g., major, sergeant, juvenile
correctional officer) to CTM titles and roles (e.g., com-
munity manager, community coordinator, resident
specialist). Staff teams received intensive training be-
fore starting CTM in their housing units, with one unit
trained at a time to ensure fidelity to the program guide-
lines, All housing units at Bon Air JCC currently operate
under CTM.

The Division of Education operates the Yvonne B. Mill-
er High School and Post-Secondary Programs, which
provides education for middle school, high school, and
post-secondary students. The school is staffed by ad-
ministrators and teachers who are licensed by the Vir-
ginia. Department of Education (VDOE). The Division
of Education also provides college and career training
opportunities at the JCC.

Youth are admitted to direct care at various points in
their academic career, with some deficient in one or
more educational areas at the time of admission. DJJ
works with local school divisions to obtain youth’s
school records upon notification of commitment to DJ].
All youth who have not eamed a high school diploma
or high school equivalency credential are evaluated and
placéd in an appropriate educational program. The Di-
vision of Education uses a Personalized Learning Model
to meet students’ unique needs. Teachers provide in-
struction aligned to the Standards of Learning tests and
actively track the progress of students.

The Division of Education offers an array of high school
completion routes that include an Advanced Studies
Diploma, Standard Diploma, Applied Studies Diploma,
Penn Foster High School Diploma, or General Educa-
tional Development (GED®). For youth who have ob-
tained a high school diploma or GED?, the Division of
Education alse offers a range of VDOE-recognized ca-
reer and technical education (CTE) certifications and
credentialing opportunities. These offerings prepare
youth for productive employment futures while simul-
taneously meeting the Commonwealth’s need for well-
trained and industry-certified technical workers.
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BSU is the organizational unit responsible for provid-
ing clinical treatment services to youth at the JCC. The
primary services provided by BSU staff include mental
health, aggression management, substance abuse, and
sex offender treatment, as well as intake psycholoegical
evaluations and pre-release risk assessments. BSU con-
ducts comprehensive psychological evaluations for all
youth committed to DJ]. At the facility, BSU provides 24-
hour crisis intervention; individual, group, and family
therapy; mental status evaluations; case consultations
and development of individualized behavior support
protocols; program development and implementation;
and staff training.

The Health Services Unit provides quality healthcare
services to youth in the JCC. When initially admitted to
D]J], each youth goes through comprehensive medical
history and physical evalnations. DJJ maintains a staff
of physicians, dentists, and nurses on-site who provide
agsessment, treatment, and care to meet the medical and
dental needs of the populaticn housed in the facilities.
In addition, contracted psychiatrists and optometrists
provide healthcare services to the youth. On-site staff
are supplemented by a network of hospitals, physicians,
and transport services to ensure all medically necessary
healthcare services delivered are consistent with com-
munity standards.

CFPs are residential programs operated for committed
youth in JDCs as an alternative to the JCC. A goal of
the CPPs is to place youth closer to the community in
smaller settings to facilitate an easier transition after re-
lease. CPPs focus on positive youth development and
increasing competency in the areas of education, voca-
tional preparation, life and social skills, thinking skills,
employability skills, and anger management. Services
focus on dynamic risk factors using cognitive-behav-
ioral techniques and are tailored to meet the individual
needs outlined in the youth’s CRCP. Additionally, CPPs
deliver aggression management and substance abuse
treatment services. Youth are housed in unifs separate
from the JDC population.

Additionally, some JDCs provide detention reentry pro-
grams for youth in direct care, allowing them to begin
transitioning back to the community 30 to 120 days be-
fore their scheduled release date. Similar to CPPs, the
programs facilitate parole planning services with the as-



signed parole officers and allow for increased visi-
tation with families. The objectives of the program
are to prepare youth for progressively increased re-
sponsibility and freedom, bridge services between
the JCC and the community, facilitate increased
family engagement, and establish relationships with
targeted community support systems. These objec-
tives are met by an individualized case plan that
incorporates family and community invelvement,
Youth in detention reentry are housed with the rest
of the JDC population instead of in a separate unit.

Finally, some youth in direct care are placed in other
contracted placements based on individual charac-
teristics, such as offense severity, commitment type,
risk level, and treatment or service needs. While the
1CC, CFPs, and detention reentry programs provide
secure placement options for juveniles in direct care,
the continuum of services offers secure and non-se-
cure placement options.

DJJ has collected detailed information on youth ad-
mitted to direct care using the Juvenile Profile since
July 1, 1992. These data are reported every five years
to provide an overview of the characteristics of com-
mitted youth. The current report focuses on admis-
sions during FYs 2014 to 2018. The Juvenile Profile
contains information collected from the multi-disci-
plinary teams responsible for evaluating all youth
admitted to DJJ. These teams include counselors,
psychelogists, resident specialists, educational
evaluators, and medical personnel. The information
generated from these evaluations is used to assist in
the development of treatment plans and to provide
detailed data about youth committed to the depart-
ment.

The Juvenile Profile has undergone changes over
time in an effort to improve the reliability and va-
lidity of the data collected. Some items have been
eliminated or modified, and new items have been
added depending on departmental needs.

In addition to the Juvenile Profile, this report uses
information from DJJ’s electronic data management
system, including information related to youth’s
committing offenses, type of commitment, number
of commitments, and type of committing court. This
report also uses various items from YASI.

The Juvenile Profile contains data elements from the
following:
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» A detailed social history regarding the youth's de-
velopment, living situations, family background,
and history of substance abuse, physical abuse, and
sexual abuse.

» A physical health assessment and evaluation that in-
cludes a medical history, physical examination, dern-
tal evaluation, vision and hearing evaluation, and
screening for certain diseases.

» An educational assessment that includes school his-
tory and educational needs.

» A psychological assessment that includes current
and historical information on the youth’s mental
health status and treatment needs,

The data in this report are collected from youth evalu-
ated during the admission process, so only admissions
during the reporting period are represented.

Each youth’s evaluation involves multiple forms that
are completed and entered into the Juvenile Profile;
however, some youth may have missing individual sec-
tions of data. Percentages were calculated out of the to-
tal number of admissions, unless otherwise noted due to
more than 10% missing responses.

Successfully appealed, canceled, and rescinded cases
were excluded from the data. {See the table on the fol-
lowing page for the number of youth included in this
report for each FY.)

It is also important to evaluate the data with respect to
the nature of its source. With the exception of the medi-
cal/physical screenings, the majority of the information
collected is self-reported. As with any self-report data
source, youth may over- or under-represent the truth on
certain topics. Other limitations to this report include
form changes that were implemented between FY 2014
and FY 2018. With the exception of the Medical History
and Physical Examination forms, each Juvenile Profile
form underwent at least one revision between FY 2014
and FY 2018. (See Appendices A through E for copies
of the current forms). This report only presents data for
variables that were consistent across all FYs.

One must also be mindful of the impact of an evaluator's
perspective. Though staff are trained on how to conduct
the evaluations, and the agency strives for a high level
of inter-rater reliability, there can be interpretive differ-
ences between evaluators.

Lastly, Juvenile Profile data are stored in a live database
that is constantly being updated and cleaned. For that
reasen, it is important to note that all data presented in
this book were generated in May 2019. Any updates or
changes occurring after that date will not be represent-



ed. Furthermore, percentages may not always add
to 100% due to rounding.

The current publication organizes the data into
themes (e.g., family and parenting, education).
Each page presents the 5-year trend for a variable
or set of related variables, followed by demograph-
ic breakdowns by race and sex. Race was grouped
into “White,” “Black,” and “Other,” and sex was
grouped intc “Female” and “Male.” Though race
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was separated into three groups, it is important to keep
in mind that the “Other” group is much smailler in num-
ber than White and Black. “Other” races include Asian
or Pacific Islander, American Indian or Alaskan Native,
Other, and Unknown. Sex represents sex assigned at
birth. Race and sex differences are presented only for
those variables with statistical significance (p< .05 level)
as determined by chi-square tests, t-tests, and analysis
of variance tests (ANOVAs).

Race
White 92 105 82 92 74
Black 259 258 226 226 233
Qther 16 21 11 14 18
Sex '
Female 30 26 19 23 23
Male 337 358 300 309 302
Total Admissions 367 384 319 332 325
Term in 0 l ogy DJJ: Virginia Departiment of Juvenile Justice

Acronyms and terms commonly used by DJJ are de-
fined below.

ADHD: Attention-Deficit/Hyperactivity Disorder
AECF: Annie E. Casey Foundation
ANOVA: Analysis of Variance

AWOL: Absent Without Leave

BSU: Behavioral Services Unit

CAP: Central Admission and Placement
CD: Conduct Disorder

CPP: Community Placement Program
CRCP: Comprehensive Reentry Case Plan
CSU: Court Service Unit

CTE: Career and Technical Education
CTM: Community Treatment Model

DAL Detention Assessment Instrument

DSM: Diagnostic and Statistical Manual
ERD: Early Release Date

FY: Fiscal Year

GED®: General Educational Development
HEENT: Head, Eyes, Ears, Nose, and Throat
ID: Intellectual Disability

J&DR: Juvenile and Domestic Relations
JCC: Juvenile Correctional Center

JDC: Juvenile Detention Center

LOS: Length of Stay

LOS Guidelines: Length of Stay Guidelines for
Indeterminately Committed Juveniles

LRD: Late Release Date
MHSTPF: Mental Health Services Transition Plan
MSO: Most Serious Offense

ODD: Oppositional Defiant Disorder
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OJJDP: United States Office of Juvenile
Justice and Delinquency Prevention

PBIS: Positive Behavioral Interventions and Supports
RDC: Reception and Diagnostic Center

SASSI: Adolescent Substance Abuse
Subtle Screening Inventory

SIB: Self-Injurious Behavior

VADOC: Virginia Department of Corrections
VCS8C: Virginia Criminal Sentencing Commission
VDOE: Virginia Department of Education

YASI: Youth Assessment and Screening Instrument

Admission: the date on which a youth officially enters
the direct care pepulation.

ANOVA: a statistical test used to analyze differences be-
tween multiple groups. A significant finding indi-
cates that at least one of the groups has a mean that
is significantly different from the other groups. Us-
ing prescribed psychotropic medication and race
as an example, an ANOVA will determine if there
is a statistical difference in the likelihood of being
prescribed psychotropic medications based on
one's race.

Blended Sentence: a sentencing option for a youth con-
victed in circuit court, which combines a youth
disposition with an adult sentence. For example,
the circuit court may impose an adult sentence
with a portion of that sentence to be served in the
custody of DJJ; the judge may suspend the adult
sentence pending successful completion of the
juvenile disposition. See § 16.1-272 of the Code of
Virginia. The exact use of this term can vary; in this
report, blended sentence data reflect youth with an
active VADOC sentence at the time of commitment
to DJJ.

Chi-Square Test: a statistical test used to analyze dif-
ferences between two categorical groups. A sig-
nificant finding indicates that the groups’ frequen-
cies are significantly different. Using YASI overall
risk level and sex as an example, a chi-square test
will determine if there is a statistical difference be-
tween the likelihood of males and females having
different risk levels.

Commitment: the court-ordered disposition placing a

youth in the custody of DJJ for a determinate or
indeterminate period of time. To be eligible for
commitment, a youth must be 11 years of age or
older and adjudicated delinquent or convicted of a
felony offense, a Class 1 misdemeanor and a prior
felony, or four Class 1 misdemeanors that were not
part of a common act, transaction, or scheme. See
§ 16.1-278.8 of the Code of Virginia. A commitment
to DJJ differs from an admission. An admission
may occur days or weeks after the youth is com-
mitted to DJJ (during which time the youth is held
in a JDC). A single admission could be the result of
multiple commitments to DJJ (for example, a youth
may be committed to DJJ by more than one court),
For these reasons, the number of commitments to
DJJ in a FY may be different from the number of
admissions.

CFP: adirect care residential program in aJDC. The goal

of CPPs is to place residents closer to their home
communities. CPPs focus on addressing specific
treatment needs and risk factors and developing
competency in the areas of education, job readi-
ness, and life and social skills.

Criminal Street Gang: any ongoing organization, asso-

ciation, or group of three or more persons, wheth-
er formal or informal, (i) which has as one of its
primary objectives or activities the commission of
one or more criminal activities; (ii) which has an
identifiable name or identifying sign or symbol;
and (ifi} whose members individually or collec-
tively have engaged in the commission of, attempt
to commit, conspiracy to commit, or solicitation of
two or more predicate criminal acts, at least one
of which is an act of violence, provided such acts
were not part of a common act or transaction.

Delinquent Offense: an act committed by a youth that

would be a felony or misdemeanor offense if com-
mitted by an adult as designated under state law,
local ordinance, or federal law. Delinquent offens-
es do not include status offenses. See § 16.1-228 of
the Code of Virginia.

Detention Reentry: a direct care residential program

in a JDC. The goal of detention reentry is to allow
youth in direct care to begin transitioning back to
their community 30 to 120 days before their sched-
uled release date.

Determinate Commitment: the commitment of a youth

14 years of age or older to DJJ as a serious juve-
nile offender. The court specifies the length of the



commitment, has continuing jurisdiction over the
youth, and must conduct periodic reviews if the
youth remains in direct care for longer than 24
months. A youth may be committed to DJ] as a se-
rious juvenile offender for up to seven years, not to
exceed the youth’s 21st birthday. See § 16.1-285.1
of the Code of Virginia.

DSM: a manual produced by the American Psychiatric
Association that provides standard classification
of mental disorders and contains a listing of diag-
nostic criteria for psychiatric disorders.

Direct Care: the time during which a youth who is com-
mitted to DJf pursuant to §§ 16.1-272, 16.1-278.8(A)
(14), 16.1-278.8(A)(17), or 16.1-285.1 of the Code of
Virginia is under the supervision of staff in a juve-
nile residential facility operated by DJ] or an alter-
native placement.

ERD: the estimated minimum amount of time that in-
determinately committed youth are expected to be
in direct care, starting from their date of commit-
ment.

FY: the time period measured from July 1st of one year
to June 30th of the following year. For example, FY
2018 began July 1, 2017, and ended June 30, 2018,

Indeterminate Commitment: the commitment of a
youth to DJJ in which the youth’s LOS range (ERD
to LRD) is calculated based on statutory require-
ments and the LOS Guidelines. The commitment
may not exceed 36 continuous months except in
cases of murder or manslaughter or extend past
a youth's 21st birthday. See §§ 16.1-285 and 16.1-
278.8(A)(14) of the Code of Virginia.

JCC: a DJJ secure residential facility that has construc-
tion fixtures designed to prevent escape and to re-
strict the movement and activities of youth held in
lawful custody. JCCs house youth who have been
committed to DJJ. See §§ 16.1-278.8, 16.1-285, and
16.1-285.1 of the Code of Virginia.

JDC: a local or regional secure residential facility that
has construction fixtures designed to prevent es-
cape and to restrict the movement and activities
of youth held in lawful custody. See §§ 16.1-248.1,
16.1-278.8, and 16.1-284.1 of the Code of Virginia.

LOS Guidelines: a framework established by the Board
of Juvenile Justice, as mandated by § 66-10 of the
Code of Virginia, to determine the length of time a
youth indeterminately committed to DJJ will re-

main in direct care. Factors that affect a youth's
LOS include the seriousness of the committing
offense(s) and YASI risk level.

LRD: the estimated maximum amount of time that in-
determinately committed youth are expected to be
in direct care, starting from their date of commit-
ment,

Psychotropic Medication: prescribed drugs that affect
the mind, perception, behavior, or mood. Com-
mon types include antidepressants, anxiolytics or
anti-anxiety agents, antipsychotics, and mood sta-
bilizers,

Statistical Significance: a mathematical concept used
to determine whether an outcome of an analysis
is likely the result of a relationship between vari-
ables or the result of chance. If the p-value (i.e., the
probability that the observations occurred due to
chance) is less than the standard significance level
of .05, then there is 95% confidence that the out-
come is due to a relationship instead of chance.

Subsequent Commitment: commitments to DJJ re-
ceived after the youth was admitted to direct care
that require a recalculation of the original LOS.
These commitments may be associated with an
offense that occurred prior to admission but was
not processed by the court until after admission
or with an offense that occurred after admission
while in direct care. An offense that occurred while
in direct care may also result in an adult jail or
prison sentence rather than a subsequent commit-
ment to DJJ.

T-Test: a statistical test used to analyze differences be-
tween two groups. A significant finding indicates
that the groups’” means are significantly different.
Using prescribed psychotropic medication and
sex as an example, a t-test will determine if there
is a statistical difference between the likelihood of
males and females being prescribed psychotropic
medication.

Variable: an operationally defined attribute (e.g., over-
all risk level, prescribed psychotropic medication).

YASI: a validated tool that provides an objective clas-
sification of an individual’s risk of reoffending by
assessing both static and dynamic risk and protec-
tive factors in 10 distinct functional domains.
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The Family & Parenting section includes information
from the Family domain of YASI and the Social History
Information (Appendix A) and Medical History (Ap-
pendix D} forms, which assess the youth’s family and
home life prior to commitment.

A youth’s family and the environment in which they
grow up can have a tremendous impact on their well-
being (Wallman, 2010). The family is responsible for
providing emotional support, learning opportunities,
moral guidance, self-esteem, and physical necessities.
However, when a family exhibits traits such as poor
parenting skills, home discord, child maltreatment, and
antisocial behavior, the youth is at a greater risk for de-
linguency (Lipsey & Derzon, 1998; Petrosino, Derzon, &
Lavenberg, 2009; Thornberry, Smith, Rivera, Huizinga,
& Stouthamer-Loeber, 1999). Other factors that could
put a youth at risk include the family having a lower so-
ciceconomic status, less interest in education, and poor
or unstable housing (Glaze & Maruschak, 2010; Travis &
Waul, 2003). Parental mental illness is also an important
risk factor, and youth whose parents have a mental ill-
ness are at risk for developing social, emotional, and/or
behavioral problems (Travis & Waul, 2003).

Research also suggests that the structure of a youth's
family may impact their risk for delinquency (Apel
& Kaukinen, 2008; Price & Kunz, 2003). For example,
youth who have non-traditional living situations may be
at a greater risk for delinquency. Price and Kunz (2003)
found that youth from divorced families had higher
rates of status offenses, crimes against persons, felony
theft, general delinquency, and tobacco and drug use. In
addition, youth who live in cohabitating households are
more likely to engage in delinquent behavior compared
to those who live with both biological parents {Apel &
Kaukinen, 2008; Kierkus, Johnson, & Hewitt, 2010; Man-
ning & Lamb, 2003). According to Hoeve and colleagues
(2009), one of the strongest links between parenting and
delinquency is parental monitoring. Research suggests
that parental monitoring may be higher in families with

both biclogical parents (Fisher, Leve, O'Leary, & Leve,
2003). Fisher and colleagues (2003) conducted a study to
examine the levels of parental monitoring among three
different categories: stepmother, stepfather, and two bi-
ological parent households. The researchers found that
families with both biological parents had higher levels of
parental monitoring than stepfather families. However,
there was no significant difference between stepmother
households and those with both biological parents.

In 2009, there were 2.7 million youth under age 18 with
an incarcerated parent (The Pew Charitable Trusts,
2010). In addition, millions of other youth had parents
involved in the criminal justice system. This is prob-
lematic because youth whose parents exhibit criminal
behavior have a higher risk of committing crimes them-
selves. The timing of a parent’s criminal behavior might
also have an impact on youth. For example, if a crime
was committed before the youth was born, it is thought
that the child will be less likely to offend. However,
when parents are more frequent offenders, youth have
more opportunities to observe and imitate their parents’
criminal behavior and motivations (Murray, Farrington,
Sekol, & Olsen, 2009).

Research suggests that greater family engagement leads
to more positive resulfs in treatment and upon release
{Agudelo, 2013). As such, a major part of DJJ’s trans-
formation effort has been an increased focus on fam-
ily engagement. Most committed youth live more than
a one-hour drive from Bon Air JCC, and the distance
has posed a barrier to families wishing to visit. To ad-
dress this issue, DJJ established video visitation sites in
Roanoke and Danville. In addition, DJJ partnered with
transportation companies to provide free transportation
to families of committed youth with pick-up sites locat-
ed in Chesterfield, Danville, Hampton, Henrico, Manas-
sas, Newport News, Norfolk, Pertsmouth, Richmond,
Roancke, Virginia Beach, and Woodbridge.
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Living Situation*®

» Since FY 2014, an avet- il ) - : . .
age of 85% of youth Tived Living Situation Immediately Prior to Commitment,

with any family member [Y 2()14-2078%
immediately prior to com-  100%

mitment, 71% lived with
at least one parent, less 80% — —
than 10% of youth lived

with both biological par-  60%
ents, and less than 10%

lived in an out of home 40%

placement.

» A lower percentage of %
Black youth lived with SEC— ——
both parents before com- % ' y ' "
mitment compared to 2014 2015 2016 2017 2018
White youth and youth of ~==Both Mothet & Father === At Least One Pazent - Any Family Member s Oyt of Home
other races. * “Both Mother & Father” includes both biological parents. “At Least One Parent” inchides at

least one biclogical parent. “Any Family Member” includes any biological family member, step-

» A higher percentage of patent, and adoptive parents.

fernales lived in out of
home placements before

commitment compared to || LiVing Situation Immediately Prior to Commitment by Race,
e FY2014-2018

80%

0%

%

20%

Both Mother & Father At LeastOneParent  Any Family Member Out of Home
B White 0 Black OOther

Living Situation Immediately Prior to Commitment by Sex,
fol’%2014-2018

80%
60% -
40%
20% 4
0% -
* Data on youth with a living situa- At Least One Parent Any Family Member Out of Home
tion immediately prior to commit-
ment described as absent without [ Female § Male
leave (AWOL) are not presented in
this analysis.
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Prior Living Situations

: - i H » Youth admitted since FY
flverage Number of Prior Living Situations, FY 2014-2018 b ;—"n“::er;geffz_ Y

prior living situations be-
\//\ fore commitment.

» Black youth had a lower
average number of prior
living situations com-
pared to White youth and
1 youth of other races.

2014 2015 2016 2mz7 208

Average Number of Prior Living Situations by Race, FY 2014-2018

White Black

Data presented on this page are collected on the Social History Information form. [
Il
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Prior Living Situations, cont.

» The ntage of th 3 i i i P B
e, percentages botﬁ’;‘;ﬁ 6lf)g;zor Living Situation with Both Parents, FY 2014-2018

ents at any point prior to
commitment decreased

from 41% in FY 2014 to
27% in FY 2018, Ll S

A lower percentage of \
Black youth lived with

both parents at any point 20%
prior to commitment com-
pared to White youth and
youth of other races. 0%
» A lower percentage of fe- 2014 w5 2016 w017 2018
males lived with both par-

ents at any point prior to

commitment compared to

males.

=

Prior Living Situation with Both Parents by Race, FY 2014-2018

40%
20% -
0% - T T
White Other

Prior Living Situation with Both Parents by Sex, FY 2014-2018
0%

(BN .

Female Male

Black

~ Data presented on this page are collected on the Social History Information form.
-1
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Prior Living Situations, cont.

6I?)."erorOU‘[ of Home Living Situation, FY 2014-2018 » An average of 33% of

youth lived out of home
at any point prior to com-

mitment since FY 2014,
40% — » A lower percentage of
R Black youth lived out of
home at any point prior to
2% commitment.
0%

2014 2015 2016 2017 2018

6I:mrgor Out of Home Living Situation by Race, FY 2014-2018

Children

Youth with Children, FY 2014-2018 » Anaverage of 7% of youth
60% had children at the time

of commitment since FY
2014.

40%

20%

%

2014 2015 206 2007 203

Data presented on this page are collected on the Soci_ainstory_InIormaﬁon and Medical Histor; forms. ]
1
-] -
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Family Criminal Activity

» Since FY 2014, an average
of 62% of youth had par-
ents involved in criminal
activity, and 34% had sib-
lings involved in criminal
activity,

An average of 27% of
youth reported their fa-
ther was involved in crim-
inal activity, making fa-
thers the parent involved
most often,

A higher percentage of
Black youth had parents
involved in criminal ac-
tivity compared to White
youth and youth of other
races.

Family Criminal Activity, FY 2014-2018

0% —_—
40% —
\/
20%
0%
2014 2015 2016 207 2018

= Parenta] === Sibling

sl:grental Criminal Activity by Party Involved, FY 2014-2018

60%

2014 2015 2016 2017 M8

w——Mother ==mFather Other Parenta] Figure === Multiple Parties

Egrental Criminal Activity by Race, FY 2014-2018

60%

40% -

20% A

Black
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Parental Incarceration

: B » Since FY 2014, an average
ggrental Incarceration, FY 2014-2018 of 48% of youth had par-
ents who had been incar-
cerated.
w0 \ » An average of 26% of
\/ youth reported their fa-
ther had been incarcer-
ated, making fathers the
20% incarcerated parent most
often.
0% T T T T
2014 2015 2016 2017 2018

tE}gﬁrental Incarceration by Party Involved, FY 2014-2018

v ______...-——"'-'_
20%

0% . T T =
2014 2015 2016 07 2018

e Mother ssm=maFather Other Parental Figure ====NMultiple Parties

Drata presented on this page are collected on the Social History Infermation form. II]
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Parental Incarceration, cont.

* hanigher percentage of Parental Incarceration by Race, FY 2014-2018

who had been incarcer-
ated compared to White
youth and youth of other
races. 40% 1

» A higher percentage of
females had parents who
had been incarcerated 20% -
compared to males.

Black Other

Parental Incarceration by Sex, FY 2014-2018

= = B

Female Male

Data presen_teci on this page are collected on the Social History_h-nformation form,
= l-
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Parental Outpatient Mental Health Treatment

Parental Outpatient Mental Heaith Treatment, FY 2014-2018 > Since FY 2014 an average
20% of 10% of youth reported

parents with a history of
outpatient mental health
15% treatment.

‘/’\ » An average of 7% of youth
10% . reported their mother had

\/ ~ undergone  outpatient
mental health treatment,

making mothers the treat-
ed parent most often,

5%

0%

2014 2015 2016 207 2018

Parental Outpatient Mental Health Treatment by Party Involved,

FY 2014-2018
20%
15%
10%
——
%% I — — T T
2014 2015 2016 2017 2018
w==Mother ==Father Other Parental Figure —====Multiple Parties

Data presented on this page are collected on the Social History Information form.
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Parental Qutpatient Mental Health Treatment, cont.

» A higher percentage of
White youth reported
parents with a history of
outpatient mental health
treatment compared to
Black youth and youth of
other races.

» A higher percentage of
females reported parents

with a history of outpa-

tient mental health {reat-
ment compared to maies.

Parental Qutpatient Mental Health Treatment by Race,
FY 2014-2018

15%

10%

5% -

0% -

Black Other

Parental Outpatient Mental Health Treatment by Sex,
FY 2014-2018

15% -
10%
0% T
Female Male

Data iJresented on this page are collected on the Social History Information form.
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Parental Psychiatric Hospitalization

it itali7ati - » Since FY 2014, an average
2l:;;rf-:ntal Psychiatric Hospitalization, FY 2014-2018 of % of youth repereod
parents with a history of
psychiatric  hospitaliza-

15% tion.
» Anaverage of 3% of youth
10% reported their mother had
a history of psychiatric
e — hospitalization, making
5% mothers the hospitalized

\/- parent most often.
0% T T T T
2014 2015 2016 2017 2018

Parental Psychiatric Hospitalization by Party Involved,

FY 2014-2018

20%
15%
10%
5%

V— e —

0% - — —

2014 2015 2016 mz 018
=== Mother v FEather Other Parentnl Figure —e===ljultiple Parties

Data pres_ented on this page are collected on the Social History Information form.
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Parental Psychiatric Hospitalization, cont.

A ilghe;oﬁlmeﬁﬁ sof 2F":’;‘;‘:’rental Psychiatric Hospitalization by Race, FY 2014-2018

parents with a history of
psychiatric  hospitaliza-
tion compared to Black 15%
youth and youth of other
races. A

» A higher percentage of

females reported parents

with a history of psychi- 5% ]

atric hospitalization com- “

pared to males. 0% i . m_

White Black Other

Parental Psychiatric Hospitalization by Sex, FY 2014-2018
20% =

15%

10% 4

5% -

0% -

Female Male

i Data presented on this_page are collected on the Social History Information form.
'-‘-I
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Parental Substance Abuse

P[grental Substance Abuse, FY 2014-2018

A0%, —
20%
0% T T T T
2014 2015 2016 7 2018

Parental Substance Abuse by Party Involved, FY 2014-2018

40%
20% ——————__‘-‘"'-’_é
e —— A
0% T ¥ T —— T
2014 2015 2016 2017 2018
=== Mother e==m=Father ‘Other Parental Figure === Multiple Farties

Data presented on this page are collected on the Social History Information form.

» Since FY 2014, an average
of 40% of youth reported
parental substance abuse.

» An average of 16% of
youth reported their fa-
ther had a substance
abuse problem, making
fathers the parent who
abused substances most
often,
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Parental Abandonment and Neglect

» Since FY 2014, an average | parental Abandonment and Neglect, FY 2014-2018
of 26% of youth reported .,

parental  abandonment,
and 13% reported paren-
o

tal neglect. 30% —
» An average of 16% of \ / \

youth reported their fa- 20% —_—
ther had abandoned them, ‘/,.\\
making fathers the aban- o I

doning parent most often.
» A higher percentage of

youth from other races re- 0% T — r .
ported parental abandon- 2014 2015 2016 2017 2018
ment compared to White s Parental Abandonment === Parental Neglect

youth and Black youth.

fﬂzrental Abandonment by Party Involved, FY 2014-2018

30%
20% — “"\
10%
e
% " — - — — =
2014 2015 2016 2017 2018
===Mother ====Father Other Parental Figure  ====Multiple Parties

Parental Abandonment by Race, FY 2014-2018

30%

0% 4

10% -

~ Data presented on this page are collected on the Social Histery Information form and YASI,
;1
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Parental Death

- » Since FY 2014, an average
2[’[‘g’rental Death, FY 2014-2018 it ot o <age

ent die prior to commit-
ment.

» Anaverage of 7% of youth
/ reported their father had
10% e —— died, making fathers the
deceased parent most of-
ten.

3%

2014 2015 2016 27 2018

Parental Death by Party Involved, FY 2014-2018
20%

15%
10%
5%
0% - T
2m4 2015 2016 2017 2018
w===Mother ======Father Other Parental Figure  =====Multiple Parties

Data presented;nais page are collected on the Social Hist;ry Information form. 4
- l-
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Domestic Violence

» Since FY 2014, an average | yomactic Vfiolence, FY 2014-2018
of 17% of youth experi- 0%

enced domestic violence.

» An average of 6% of youth
reported their father was
the perpetrator of do-

mestic violence, making 2% T ————
fathers the most frequent \ /
perpetrator. 10%

2014 2015 2016 2017 22018

Domestic Violence by Party Involved, FY 2014-2018

30%
20%
10%
e —
_— —— —e h-. —
0% ¥ L T
2014 2015 2016 2017 2018
w=e=Mother =—=Father Other Parental Figure Multiple Parties

JII Data I;resented on this page are collected on the Social History Information form.
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DomesticViolence, cont.

30%

20%

10%

Black

Domestic Violence by Sex, FY 2014-2018

30%

10% -

0% -

Fernale

Data presented on this page are collected on the Social Hi_stéry Information form.

» A lower percentage of
Black youth experienced
domestic violence com-
pared to White youth and
youth of other races.

» A higher percentage of
females experienced do-
mestic violence compared
o males.
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Runaways

» Since FY 2014, youth had | Ayerage Number of Runaways, FY 2014-2018
5

previously run away an
average of 1.9 times.

» Females had a higher 4
average number of run-
aways compared tomales. 3

2 \’,’/— —

2014 2015 2016 07 2018

Average Number of Runaways by Sex, FY 2014-2018

-

Female

Kicked OQut of
Home

» Since FY 2014, an average

Kicked Out of Home, FY 2014-2018

of 12% of youth reported
being kicked out of home.
15%
_//_
10% —
5%
0% T T T T
2014 2015 2016 2017 2018

[Il D;ta presented on this page are_coated with YASL
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Family Risk (from YASI)
YASI Family Dynamic Risk, FY 2014-2018 » Since FY 2014, an average

of 54% of youth were clas-
sified as moderate risk in
the Family dynamic risk
domain,
| » A lower percentage of
— o~ Black youth were high
i —— g - risk compared to White
youth and youth of other
races.
2014 ' - ' 2016 ' 2017 ' P » A lower percentage of
females were moderate
—Low Risk ===Moderate Risk High Risk or high risk compared to
males.

60%

0%

YASI Family Dynamic Risk by Race, FY 2014-2018
B8ix%

Low Risk Moderate Risk High Risk
EWhite BBlack 0OOther

YQSI Family Dynamic Risk By Sex, FY 2014-2018

Low Risk Moderate Risk High Risk

BFemale DMale

Data presented on this paée are collected with YASL. '
Il
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The Community & Peers section includes information
from the Employment and Free Time and Community
and Peers YASI domains. The section discusses topics
such as employment history, structured and unstruc-
tured recreational activities, gang and delinquent peer
associations, and positive adult relationships in the com-
munity. The information is collected primarily during
interviews with youth during their YASI assessment.

The relationship between employment, free time, and
delinquency has been a topic of interest for many re-
searchers. While anecdotal evidence suggests employ-
ment should reduce the opportunities for youth to en-
gage in delinquent behavior, some research does not
support this position. For example, studies have found
that youth employed for more than 20 hours per week
were more involved in delinquency than those who
worked less or not at all (Bachman et al., 2008; Mortim-
er, 2003; Staff & Uggen, 2003). A potential explanation is
that youth who work have more financial resources and
autonomy to engage in unsupervised leisure activities
(Osgood, Wilson, O’Malley, Bachman, & Johnston, 1996;
Osgood, 1999). Without parental supervision, it is more
likely that these youth will participate in delinquent be-
haviors with their peers (Osgoed et al., 1996). However,
employment status is often considered in a youth’s risk
profile and is included in YASIL

Youth’s community and peer associations in early life
can greatly influence their behavior. One study found
that communities with weak structural organization can
indirectly lead to delinquency through inconsistent par-
enting behavior and delinquent peer influence (Chung
& Steinberg, 2006). Another study found delinquent
Ppeers were a consistent risk factor for youth violence and
aggression (Ferguson, Miguel, & Hartley, 2009). Many
youth with unstructured leisure time, limited positive
interests, and lack of connection or accountability to the
communities in which they live tend fo associate with
delinquent peers and engage in negative activities. On
some occasions, association with delinquent peers can

contribute to youth's participation in criminal or violent
activities as well as gang involvement.

There is a strong association between gang involvement
and delinquency. A 2004 study reported by the United
States Office of Juvenile Justice and Delinquency Pre-
vention (OJJDP) of adolescent boys in Rochester, New
York, attributed this link to two factors. First, gangs at-
tract individuals who exhibit anti-social behavior and
are more likely to perform delinquent acts; second, the
gang facilitates its members’ involvement in delinquent
acts. The study found that boys had higher rates of vio-
lent offenses, drug sales, and illegal gun ownership dur-
ing the years they were involved with gangs compared
to years before or after they were involved. The study
also found that gang members were more likely to drop
out of school, become parents in their teenage years,
and have unstable employment (Thornberry, Krohn,
Lizotte, & Smith, 2003). In addition to negatively influ-
encing youth’s participation in delinquent activity, gang
involvement can exacerbate risk factors that contrib-
ute to future criminality in adulthood. Another study
found that gang involvement during adolescence had
direct and indirect impacts such as economic hardships,
family issues, recidivism, and rearrests {Krohn, Ward,
Thornberry, Lizotte, & Chu, 2011).

DJJ understands the need to address risk factors through
individualized case planning and to direct resources to-
ward youth at the highest risk of future delinquent be-
haviors. Successful outcomes require services that are
individualized to the strengths and needs of youth, so
case planning throughout DJJ is based on risk, crimi-
nogenic needs, and protective factors as determined by
scores on YASL. Utilizing a standardized assessment,
such as YASI, provides objective information that helps
facilitate individual treatment needs for youth (OJJDP,
2015). YASI has a Community and Peers component,
which covers such topics as peer influence and positive
adult relationships.
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Prosocial Influences

» The percentage of youth | Prosocial Influences, FY 2014-2018
60%

with prosocial peers in-
creased from 41% in FY
2014 to 50% in FY 2018. /W’
Since FY 2014, an aver- 0% — -

age of 44% of youth had
at least one positive adult

relationship, and 23% had = 20%
prosocial community ties.

» A lower percentage of o i . i .
White youth had proso- 2014 2015 2016 2017 2018
cial community ties com-
pared to Black youth and
youth of other races.

w-Presocial Feers =~ s Positive Adult Relationships ‘Prosocial Community Ties

zgﬁosocial Community Ties by Race, FY 2014-2018

40%

20%

White Black

Positive adult relationships refer to adults who provide
support and model prosocial behavior, such as religious
leaders, community members, mentors, or previous
employers. Prosocial community ties refer to youth being
involved in community organizations that provide explicit
oppertunities for learning prosocial behavior and attitudes
{e.q., church, community service clubs, and volunteer
activities).

Data presented on this p;ge_are collected with YASL.
<= I =
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Delinquent Peers
Delinquent Peers, FY 2014-2018 » Since FY 2014, an average
100% of 83% of youth associ-
ated with peers who had
30% —_— — a negative or delinquent
influence.
60% » A lower percentage of
White youth had delin-
0% quent peers compared to
Black youth and youth of
20% other races.
0% T T T T
2014 2015 2016 2017 2018

Delinquent Peers by Race, FY 2014-2018

100%

80%

‘White Black

Gang Involvement

N » Since FY 2014, an average
1Gof)l%ng Involvement, FY 2014-2018 of 12% of youth belongod

to a gang, and 26% associ-
30% ated with gang members.

60%

2014 205 2016 207 2018

w==== Associates with Gang  ==Belongs to Gang

Data presented on this page are collected with YASI. ;
l
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Community and Peers Risk (from YASI)

» Since FY 2014, an aver-
age of 50% of youth were
classified as high risk in
the Community and Peers
dymnamic risk domain.

» A lower percentage of
White youth were high
risk compared to Black
youth and youth of other
races,

» A higher percentage of
fernales were low or mod-
erate risk compared to
males.

YASI Community and Peers Dynamic Risk, FY 2014-2018

60% —
0% =
20%
fﬂ—-‘___
0% : : . y
2014 2015 2016 2017 2018
~—TLowRisk ====Moderate Risk High Risk

YASI Community and Peers Dynamic Risk by Race, FY 2014-2018

80%

Low Risk Moderate Risk High Risk
O White RBlack OOther

Y&SI Community and Peers Dynamic Risk by Sex, FY 2014-2018

Low Risk Mederate Risk High Risk

O Female O Male

Data presented on this page are collected with YASL
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Recreational Activities

Recreational Activities, FY 2014-2018 R e Fn C1 G 0 AVEE
80% age of 17% of youth were

involved in at least one

structured recreational ac-

/ fj.VH.’Y.

» The percentage of youth
who were involved in at
least one unstructured
recreational activity in-
creased from 41% in FY

0% g J x v 2014 to 57% in FY 2018.

2014 2015 2016 2017 2018 » A higher percentage of
s Structured = Unstructured males reported being in-
volved in at least one un-
structured  recreational
activity compared to fe-
males.

60%

ggstructured Recreational Activities by Sex, FY 2014-2018

60%

0%

20% -

0% -

Female

Structured recreational activities consist of supervised
prosocial community activities such as church, clubs, and
athletics. Unstructured recreational activities refer to
positively influencing independent activities such as reading,
art, and other hobbies.

Data presented on this page are collected with YASL 1
- ’ t
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Employment
» The percentage of youth ||ayar Emp|0yed’ FY 2014-2018

who reported never being

employed decreased from
82% in FY 2014 to 67% in o, .
FY 2018.
__-‘-‘h__‘_-‘_-
» A lower percentage of 4o
White youth reported
never being employed 409
compared to Black youth
and youth of other races.  pqe
0% ¥ L T T
2014 2015 2016 2017 2018
Never Employed by Race, FY 2014-2018
100%
80%
60% -
40% -
20% -
0% - T
Black Cther

Data pr_esented on this page are collected with YASL
o
I
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Employment and Free Time Risk (from YASI)

E’OQSE Employment and Free Time Dynamic Risk, FY 2014-2018 i jg‘:g fi})’%zg}‘;ozl& aver:

classified as low risk in
0% o= B the Employment and Free
s Time dynamic risk do-

0% main.
» A higher percentage of
20% —— females were low or high

] risk compared to males.
0% — . —n —
2014 2015 2016 2017 2018

——=LowRisk ===Moderate Risk High Risk

YASI Employment and Free Time Dynamic Risk by Sex,
FY 2014-2018

Low Risk Moderate Risk High Risk
D Fanale OMale

Data presented on this p;ge are collected with YASL



The photog;aphs th_rmghout this report are the original creations of Bon Air JCC
students in the Iniroduction io Photograply and Advanced Photography courses.



The Education section includes information from the
School domain of YASI and the Educational Informa-
tion form {Appendix C). This section discusses youth’s
school problem history, last grade completed, and edu-
cational needs. Objective measures are either assessed
upon admission or collected from existing school re-
cords. Subjective measures are either self-reported by
the youth or determined by staff conducting education-
al assessments.

Several studies have examined the relationship between
education and delinquency. For example, youth who
struggle academically and have a low commitment to
school are more likely to engage in delinquent behav-
tor (Borowski, Ireland, & Resnick, 2002; Lochner &
Moretti, 2004; Wasserman et al,, 2003). Also, youth who
come into contact with the juvenile justice system tend
to perform below grade level on standardized tests and
to have been suspended or expelled before they entered
custody (Foley, 2001; Sedlak & McPherson, 2010).

An important factor in this relationship is the “school-to-
prison pipeline,” a series of policies and practices which
funnel students into the juvenile and criminal justice
systems (Wald & Losen, 2003). The pipeline primarily
operates through “zero tolerance” policies which result
in exclusionary discipline practices such as suspension,
expulsion, and disciplinary transfer (Skiba, 2014). Find-
ings from numerous studies demonstrate the negative
implications of the pipeline. For example, youth who
are transferred to disciplinary alternative schools expe-
rience increased police surveillance on or around school
property {Reck, 2015; Rios, 2011). In addition, research
suggests that suspension is associated with subsequent
arrests and system involvement (Cuellar & Markowitz,
2015; Mowen & Brent, 2016}, The pipeline dispropor-
tionately affects youth of color, those with disabilities,
and youth from low-income communities (Skiba, Mi-
chael, Nardo, & Peterson, 2002; Wald & Losen, 2003).
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In 2016, OJJOP conducted the biennial Juvenile Residen-
tial Facility Census, which collects data on the program-
ming and populations of all juvenile residential facilities
in the country. The types of educational services, screen-
ing for grade and academic need, student participation,
quality of education services, and student academic and
vocational cutcomes varied across facilities. Almost all
facilities (88%) reported that some of the youth attended
school whether inside or outside of the facility (Hock-
enberry & Sladky, 2018). In addition, 88% of facilities
administered and reported educational screening infor-
mation. Of these facilities, 92% used previous academic
records, 63% used written intake tests, and 60% con-
ducted interviews upon admission by an education spe-
cialist. Also, 87% of facilities provided high school edu-
cation, and 80% provided middle school education. In
those facilities, 76% offered special education services,
and 67% offered GED® preparation. Additionally, 36%
of facilities provided vocational or technical education,
and 33% provided post-secondary education. Lastly,
88% of facilities provided educational status informa-
tion to new school placements for youth being released
from the facility.

Youth are admitted to direct care at various points in
their academic career, with some deficient in one or
more educational areas at the time of admission. All
youth who have not earned a high school diploma or
high school equivalency credential are evaluated and
placed into an appropriate educational program. These
youth may also enroll in classes that will prepare them
to participate in high school equivalency testing or worlk
toward the Penn Foster diploma. D]] also provides post-
secondary career and college readiness programs for
youth. Post-secondary courses are geared toward the
attainment of industry certifications, credentials, or col-
lege course completion.

i
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School Problem History

" 3015, the percentage of Attendance and Behavior Problems, FY 2014-2018

youth with attendance
problems prior to com-
miftment decreased from
81% to 28%, the percent-
age with behavior prob-
lems decreased from e ~
72% to 23%, and the per- ' \
centage who engaged 4 o
in disruptive behavior

on school property de- 0% . . . .
;r;ased from 71% to 2014 2015 2016 2017 2018

1%.

» A lower percentage of
White youth had atten-
dance problems, behav-
ior problems, or engaged )
in disruptive behavior | Attendance and Behavior Problems by Race, FY 2014-2018
on school property com-  100%
pared to Black youth
and youth of other races. B0%

80% S

60%

e Attendance Problems ===—Behavior Problems Disruptive Behavior on School Property

57.0%

Attendance Problems Behavior Problems Disruptive Behavior on School
Property

D white OBlack O1Other

Only those school
problems considered
*Moderate” or
“Severe” were
included in these
analyses.

r ] Data presented on this page are collected on the Educational Information form.
‘ Percentages are based on youth with responses to these items; 11-12% had missing data.



Profiles of Committed Youth FY 2014-2018 | 39

School Problem History, cont.

Academic, Peer, and Staff Problems, FY 2014-2018 » From FY 2014 to FY
100% , the percentage of

youth with academic

30% problems prior to com-

- . mitment decreased frem

60% e_\; 62% to 28%, the percent-

% <\ age with peer problems

\‘\4_‘\“ decreased from 64% to

20% — 19%, and the percentage

who had problems with

0% - - - - school staff decreased
2014 208 2016 2m7 2018 from 64% to 18%.

=== AcademicProblems ~ =~mPeer Problems Problems with School Staff » A higher percentage

of Black youth had
academic problems or
problems with school
staff compared to White
youth and youth of oth-

iﬁdemic and Staff Problems by Race, FY 2014-2018 er races.

80%

60%

40% -

Academic Problems Problems with School Staff

0 White B Black OOther

Only those school
problems considered
"Moderate” or
“Severe” were
included in these
analyses.

Data presented on this pa_ge are collected on the Educational Information form. i
Percertages are based on youth with responses to these items; 11% had missing data. ' l :
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School Suspension History

» Since Y 2014, youth had § pverage Number of Suspensions, FY 2014-2018
[

an average of 4.3 out-of-
school suspensions and
2.5 in-school suspensions
prior to commitment.

» White youth had a lower
average number of sus-
pensions compared to
Black youth and youth of
other races.

6

_/’-\____.__

2014 2015 2016 2nz 2018
= Quit-of-School  =e===Tn-School

Average School Suspensions by Race, FY 2014-2018

Out-of-School In-School

B White B Black OCther

4 Data presenTed on this pag; are collected with YASE.
| Averages are based on youth with responses to these items; 12% had missing data.
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Educational Needs

Educational Needs, FY 2014-2018 2 fhmm FY 2014 to FY 2018,
100% — e percentage of youth

needing employability/ca-
reer education decreased
from 95% to 59% while
the percentage needing
~— == independent living skills
40% = declined from 92% to 55%.
» An average of 10% of
20% youth needed parenting
—_— skills.
) ' » A higher percentage of
Black youth needed inde-
== Cateer Education === Parenting Skills Independent Living Skills pendent living skills com-
pared to White youth and
youth of other races.

» A higher percentage of
females needed parenting
skills compared to males,

2014 2015 2016 2017 2018

Need for Independent Living Skills by Race, FY 2014-2018

100%

80%

60%

40%

20% -

0% -

Cther

1I\(I"g%ed for Parenting Skills by Sex, FY 2014-2018

80%

60%

2% 1
8.7%
% :ﬂ B 20 |

Fetnale Male

Data pres;ﬁted;t}ds page are collected on the Educational Information form. Y
Percentages are based on youth with responses to these items; 12% had missing data.
S ‘



Last Grade Completed

» The 5-year trending graph
shows the average last
grade completed by youth
before admission along
with the average age at
admission. The scale for
grade level is on the left,
and the scale for age is on
the right. The appropri-
ate grade is aligned with
the appropriate age (e.g.,
nationally most 16 year
olds who had not been
retained in any grade
have completed at least
9th grade}. Youth with
diplomas or GEDs® were
incladed as completing
grade 12. Youth in un-
graded or alternative pro-
grams or with unknown
grades were excluded.

» Since FY 2014, the average
last grade completed was
9.2, and the average age

of youth at admission was
16.4.

Youth are admitted at
various points in their
academic careers. DJJ
provides educational
services appropriate
for each individual,
including middle
school, high school,
and post-secondary
programs.

12

11

10

Grade

2014

2015

2016

Average Last Grade Completed

2017

2018

— Average Age at Admission

19

18

17

16

15

ofy

Grade
=7 10th

13 12

14 44 33 7 1] ] ]
15 23 104 54 10 1 1
16 9 128 160 68 9 12
17 7 105 165 146 72 78
18 1 25 29 24 45 52
19 0 i} 1 2 2 9

* Ages 12 and 20 were excluded due to low counts. Youth in ungraded or altemative programs or with
missing data were also excluded.

4~ Data presented on this page are collected on the Educational Information form.
l Averages are based on youth who had data regarding their last grade completed; 15% had missing data.
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School Risk (from YASI)
3Y(!::SI School Dynamic Risk, FY 2014-2018 » Sincs EY 2014 dn Sictage

of 58% of youth were clas-
sified as moderate risk in

60% — _ the School dynamic risk
D Sre———— domain.
W% » A lower percentage of

White youth were high
risk compared to Black

2% T ————— youth and youth of other
- . . ' . races.
2014 2015 2015 2017 2018 » A lower percentage of
females were moderate
e Low Risk =owssModerate Risk High Risk or high risk compared to
males,

3\gﬁ’SI School Dynamic Risk by Race, FY 2014-2018

60%

Low Risk Moderate Risk High Risk
D White [1Black DOther

8\(()&SI School Dynamic Risk by Sex, FY 2014-2018

&0%
40%
20%
0% - .
Low Risk Moderate Risk High Risk
O Female O Male

- . Data p‘resated on this Eage are collected with YASI, . ! i
‘I-




The photographs throughout this report are the original creations of Bon Air JCC
students in the Infroduction to Photography and Aduvanced Photography courses.



The Mental & Physical Health section includes informa-
tion from the Menfal Health domain of YASI, the Social
History Information {Appendix A), Psychological Infor-
mation (Appendix B), Medical History (Appendix D),
and Physical Examination (Appendix E} forms. Topics
include abuse and victimization, mental health disor-
ders, and results from medical and physical examina-
tions,

Youth with mental health disorders are overrepresented
within the juvenile justice system (Meservey & Skowyra,
2015; Shufelt & Cocozza, 2006; Teplin et al., 2015). For
example, about two-thirds of youth in custody have at
least one diagnosable mental health disorder, compared
to 9 to 22% of youth in the general population (Schubert
& Mulvey, 2014; Schubert, Mulvey, & Glasheen, 2011).
The mental health needs of these youth have often gone
unrecognized and untreated due to inadequate screen-
ings and assessments before admission (Annie E. Casey
Foundation, 2013a). Mental health disorders that are
frequently seen in the juvenile justice system include in-
tellectual disability (ID), anxiety, mood, and substance
disorders (Council of Juvenile Correctional Administra-
tors, 2014).

Research suggests that exposure to traumatic life events
is a common feature of childhood and adolescence (Fair-
bank, 2008). These types of events include physical and
sexual abuse, child neglect, and witnessing violence in
one’s home or community (Briggs et al., 2012). While
most youth exposed to traumatic events do not develop
significant behavioral issues, some experience nega-
tive outcomes such as physical health problems, risky
sexual behaviors, low academic achievement, men-
tal health and substance disorders, and delinquency
(Brown, Henggeler, Brondino, & Pickrel, 1999; Finkel-
hor, Tumer, Ormrod, & Hamby, 2009; Irish, Kobayashi,
& Delhanty, 2010; Lansford et al.,, 2002; Smith, Leve, &
Chamberlain, 2006).

Sprague (2008) notes that the majority of youth involved
with the juvenile justice system have experienced trau-
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matic events. However, a key distinction between youth
in the juvenile justice system and their peers is that sys-
tem-involved youth have often experienced “poly-vic-
timization,” or exposure to multiple types of traumatic
events (Abram et al,, 2013; Finkelhor, Ormrod, & Turn-
et, 2007; Ford, Elhai, Connor, & Frueh, 2010). Compared
to youth who experienced only one type of traumatic
event, those who have experienced poly-victimization
are at greater risk for subsequent trauma exposure; men-
tal health disorders; chronic medical issues; and family,
legal, and vocational problems (Cook et al., 2005; Heim,
Shugart, Craighead, & Nemeroff, 2010).

BSU conducts comprehensive psychological evaluations
of all youth committed to DJJ. BSU provides 24-hour cri-
sis intervention; individual, group, and family therapy;
case consultations and development of individualized
behavior support protocols; program development and
implementation; and staff training. Risk assessments are
completed for all serious offenders, sex offender special
decision cases, and other special decision cases by re-
quest.

The Medical History form collects information regard-
ing current and historic medical issues at the time of ad-
mission, including known allergies, asthma, and diabe-
tes. Information is also captured regarding gunshot and
stab wounds. The Physical Examination form includes
information regarding the HEENT (head, eyes, cars,
nose, and throat) examination, lab results, referrals, as
well as each youth’s height and weight. Identifying and
assessing needs, as well as providing comprehensive
services to address the youth's medical needs, plays an
important role in rehabilitation and the process of reen-
try back into the community (Acoca, Stephens, & Van
Vleet, 2014; American Academy of Pediatrics, 2011; Mc-
Cord, Widom, & Crowell, 2000).

h
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Medical Issues

» Since FY 2014, an aver- H
age of 20% of youth had 2l\éd‘}fzdlcal Issues, FY 2014-2018

asthma, 9% had allergies

to medication, 4% had sei- 0 e e
zures, and 1% had diabe- V

tes. 15%
» A higher percentage of

White youth had allergies  10% —
to medication compared
to Black youth and youth 5% \/

of other races.

» A higher percentage of
Black youth had asthma
compared to White youth = Allergies to Medication == Asthma Diabetes e Seizures
and youth of other races,

0% —

Allergies to Medication Asthima

OWhite BBlack DOther

. Data presented on this page are collected on the Medical History form.
- |-
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Gunshot and Stab Wounds
Gunshot and Stab Wounds, FY 2014-2018 » Since FY 2014, less than

10% of youth had suf-

fered a gunshot wound.
The percentage of youth

15% who suffered from a stab
/ \ wound remained stable
10% at 10%, with the excep-

tion of FY 2015, in which
18% suffered from a stab
5% —

wound.

» A lower percentage of

0% ¥ ' - - White youth suffered
2014 2015 2016 2017 2018 from a gunshot wound

———Gunshot Wounds =====Stab Wounds compared to Black youth
and youth of other races.

» A higher percentage of

males suffered from a

gunshot wound com-

ggnshot Wounds by Race, FY 2014-2018 pared to females.
15%
10%
5%
Y . H
White Black Other

ggnshot Wounds by Sex, FY 2014-2018

15%
10%
5%
1.7%
o
Female

Data presented on this page are collected on the Medical History form. )
.-’1;'
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Prior Hospitalizations

» Since FY 2014, an aver- i italizati -
age of 35% of yoth had s fﬂgor Hospitalizations, FY 2014-2018

prior medical hospitaliza-
tion, and 19% had a prior 44,

.-/\
psychiatric  hospitaliza- \
tion. / —

3% ——

» A higher percentage of
White youth had prior 20% e — ——
psychiatric  hospitaliza- —
tions compared to Black 10%
youth and youth of other
races. 0% T T r -

» A higher percentage of fe- 04 20 2016 e 2018
males had prior psychiat- ===-Medical Hospitalizations ~ s===Psychiatric Hospitalizations
ric hospitalizations com-
pared to males.

Psychiatric Hospitalization by Race, FY 2014-2018

40%
30% -
29 -
=
0% - T
White Black Other

fﬁ;ychiatric Hospitalization by Sex, FY 2014-2018

) Data presen@ on this page are collected on the Medical History form.
-‘.I
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Victim of Physical Assault and Bullying, FY 2014-2018

40%
m _——-_-_-_--"‘-_—
0% . ' . ,
2014 2015 2016 2017 2018

e Physical Assault  rewsBullying

Victim of Physical Assault by Perpetrator, FY 2014-2018

60% ——— . ——
0% <aill —
20% I e — |
0% . . : -
2014 2015 2016 2017 2018

w===Parent ar Parental Figure s Ohier Family Member or Trusted Adudt

Acquaintance s Slranger

Victim of Physical Assault by Sex, FY 2014-2018

0%
40%
20%
0% - T

Female Male

. Data presented on this page are collected on the Psychological_h]formation form and YASI.

Victimization

» Since FY 2014, an average
of 64% of youth had been
a victim of physical as-
sault, and 15% had been
bullied.

» An average of 52% of
youth had been physi-
cally assaulted by an ac-
quaintance, making them
the most frequent perpe-
trators.

» A higher percentage of
females were victims of
physical assault com-
pared to males.




50 | Mental & Physical Health

Victimization, cont.
» A lower percentage of Victim of Bullying by Race, FY 2014-2018

Black youth reported be-
ing bullied compared to
White youth and youth of

other races. 2o |
» A higher percentage of fe-

males reported being bul-

lied compared to males.
10% -
0% - v T

White Other

Victim of Bullying by Sex, FY 2014-2018

0%
[ t
0% - r

Femnale Male

Black

' ) . Data presented on this page are collected with YAST.
"-I
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Victimization, cont,

irti - » Since FY 2014, an average
%gxgttm of Sexual Assault, FY 2014-2018 2 15% of yourd, hud bacn
a victim of sexual assault.
15% » Anaverage of 7% of youth
\ had been sexually assault-
ed by an acquaintance,
10% making them the most

frequent perpetrators.

5%
0% L] L L] T
2014 2015 2016 2017 2018

Xiftim of Sexual Assault by Perpetrator, FY 2014-2018

15%
10%
5%, .---__"'—-——-.____ — B —
2014 2015 26 2017 218
w=eParent or Parental Figure ememas Othver Family Member or Trusted Adult

Acquaintance e Stranger

Data presented;: this page are collected on the Psychologic?lnformaﬁon form,
'I-'
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Victimization, cont.

’ %}Eﬂiﬁiﬁfg vor | Victim of Sexual Assault by Race, FY 2014-2018

ing a victim of sexual as-
sault compared to Black
youth and youth of other
races.

» A higher percentage of
females reported being a

victim of sexual assault 20% ]
compared to males.
]
0% - T T

White Black Other

Xi,f“m of Sexual Assault by Race, FY 2014-2018

0% - T
Female Male

~ Data p_resented_ on this page are collected on the Psychological Tnformation form.
;_1
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Psychotropic Medication

Psychotropic Medication Use, FY 2014-2018 » Since EY 2014, an average
30% of 19% of youth were cur-
rently using psychotropic
60% medication, and 51% had
used psychotropic medi-
cation at some point dur-

e ing their lifetime.
» A lower percentage of
e —— — Black youth were cur-
rently using psychotropic
0% . : : - medication at the time of
=Uls 2015 2016 2017 2018 admission compared to
~——Cumrent Use ===mLifetime Use White youth and youth of

other races.

» A higher percentage of
females were currently
using psychotropic medi-
cation at the time of ad-

Current Psychotropic Medication Use by Race, FY 2014-2018 mgson campasd o
80% )
60%
40%
20% -
16.1%

0% -

White Black

Eogrrent Psychotropic Medication Use by Sex, FY 2014-2018

-

Female Male

0% -

Data presen?ed on this page are collected on the Psychological Information form.
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Previous Qutpatient Mental Health Services

» The percentage of youth
who previously received
counseling services in-
creased from 51% in FY
2014 to 69% in FY 2018.

In addition, an average
of 49% of youth previ-
ously received medication
management, and 47%
received home-based ser-
vices.

A lower percentage of
Black youth previously
received counseling ser-
vices and medication
management compared to
White youth and youth of
other races.

A higher percentage of fe-
males had previously re-
ceived counseling, medi-
cation management, and
home-based services com-
pared to males.

Previous Outpatient Mental Health Services, FY 2014-2018

80%
60% ____________...-/
0% e - B e TR
2%
%
2014 2015 2016 2017 2018
e Counseling = Medication Management Home-Based Services

Previous Outpatient Mental Health Services by Race,
FY 2014-2018

Counseling Medication Management

DO White OBlack OOther

Previous Outpatient Mental Health Services by Sex, FY 2014-2018

Home-Based Services

Medication Management

@ Female E Male

Data presenf-ed_on this page are collected on the Social History Information form.
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Other Previous Services

Residential Treatment Center and Therapeutic Foster Care > Since EY 2014, an average
of 21% of youth had a res-
Placements, FY 2014-2018 idential treatment center
40% placement, and 7% had
a therapeutic foster care
30% placement.

_.——""'\ » A higher percentage of
20% — White youth had a prior
il residential treatment cen-
10% ter placement compared
—_— to Black youth and youth

0% = . . . of other races.
2014 2015 2016 2017 2018 » A higher percentage of

females had a prior resi-
dential treatment center
or therapeutic foster care
placement compared to
males.

«=—Residential Treatment Center ~ ===Therapeutic Foster Care

Egsidential Treatment Center by Race, FY 2014-2018

30%

20%

10%

Black

Residential Treatment Center and Therapeutic Foster Care
E}Ecements by Sex, FY 2014-2018

30% -

20% A

10% -

-

Residential Treatment Center Therapeutic Poster Care

@ Female OMale

Data presented on this page are collected on the Social Histor; Information form,
o l-
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Mental Health Disorders

’ ?ggﬁfhfgil;g;‘jm“‘iﬁi‘:;: E?oi%gniﬁcant Symptoms of Mental Health Disorders, FY 2014-2018

symptoms of Attention-
Deficit/Hyperactivity Dis-
order (ADHD), Anxiety 6%
Disorder, Depressive Dis- e SR

order, and Oppositional 4 _ = —

Defiant Disorder (ODD) G

or Conduct Disorder \

» An average of 72% of
youth exhibited signifi- 0% T T v -
cant symptoms of ODD or 2014 2015 2016 2017 2018
CD. e ADHD e Anxiety Disorder Depressive Disorder ===ODD orCD

» In addition, 45% of youth
exhibited significant
symptoms of ADHD, 36%
exhibited symptoms of
Depressive Disorder, and

25% exhibited symptoms || Significant Symptoms of Mental Health Disorders by Race,
of Anxiety Disorder. EOY% 201 4_201 8

» A lower percentage of
Black youth exhibited
significant symptoms of g
Anxiety Disorder com-

pared to White youthand .,
youth other of other races.
» A lower percentage of ., | T
youth of other races ex- ""”“"'I
hibited significant symp- | -
toms of Depressive Dis- Anxiety Disorder Depressive Disorder

order compared to White
youth and Black youth. DWhite DBlack OOther

» A higher percentage of
fernales exhibited signifi-
cant symptoms of Depres-

sive Disorder compared || Significant Symptoms of Depressive Disorder by Sex,
1o males FY 2014-2018

K w

Female Male

[ I_} ‘Data presented on this page_are collected on the Psychological Information form.
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Mental Hea

Significant Symptoms of Cluster B Personality Disorders, Other
Disorders, and ID, FY 2014-2018*

40%
20%
‘\\_—________ s
0% T T
2014 2015 2M6 207 2018

=== Cluster B Personality Disorders s ID Other Disorders

Significant Symptoms of ID and Other Disorders by
Race, FY 2014-2018*

0%
20%
40%
14% 12%
0% ==
o]

DWhite QBlack OOCther

Significant Symptoms of Cluster B Personality and Other Disorders
Pgﬁ Sex, FY 2014-2018*

Cluster B Personality Disorders Other Disorders

20%

O Female @ Male

Data presented on this page are collected on the l;sychological Inforrmation form.

Ith Disorders, cont.

» Since FY 2014, an average
of 34% of youth exhibited
significant symptoms of
other disorders, 6% exhib-
ited symptoms of Cluster
B Personality Disorders,
and 3% exhibited symp-
toms of ID.

A higher percentage of
Black youth exhibited sig-
nificant symptoms of ID
compared tc White youth
and youth of other races.
A higher percentage of
White youth exhibited
significant symptoms of
other disorders compared
to Black youth and youth
of other races.

A higher percentage of
females exhibited signifi-
cant symptoms of Cluster
B Perscnality Disorders
and other disorders com-
pared to males,

There are four
recognized Cluster
B Personality
Disorders: Antisocial
Personality Disorder,
Borderline Personality
Disorder, Histrionic
Personality Disorder,
and Narcissistic
Personality Disorder.

* “Oiher Disorders” incudes
BigolariCyclothymic Disorder,
Adjustment Disorder, Dissocia-
tive Disorder, Psychotic Disorder,
Cluster A and Cluster C Personal-
ity Disorders, Eating Disorder,
Substance Use Disorder, Paraphilic
Discrder, and other mental health
disorders. It does not include
Dfapressive Disorder, Anxiety Dis-
order, Cluster B Personality Dis-
order, ADHD, ODD, CD, and I,
which are presented separately.
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Mental Health Services Transition Plan (MHSTP) Alert
» The percentage of youth | MUSTP Alert FY 2014-2018

with an MHSTP alert in- 100%
creased from 52% in FY
2014 to 88% in FY 2018.

80%
» A higher percentage of /
White youth had an MH- ¢
STP alert compared to g
Black youth and youth of  4g¢;
other races.
» A higher percentage of 20%

females had an MHSTP
alert compared to males, 0%

‘__,L

2014 2015 2016 2017 2018

h‘}/ioL:ISTP Alert by Race, FY 2014-2018

m -
60% -
40%
MHSTP alerts are
given to youth who 2%
are identified by DJJ %

as having a mental
health treatment
need. The purpose
of the MHSTP alert
is to identify and
coordinate the  § MUGTP Alert by Sex, FY 2014-2018
provision of existing = 1009
services available
within the community  80% 1
to which the youth
will be returning.

Black

60% -

40% -

20%

Female

[I} Data presente_d on this page are collected in DIT's electronic data nwnagefnent system.
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Suicidal Behaviors

- . B » Since FY 2014, an average
ig:adal Behaviors, FY 2014-2018 of 10% of youth had previ-

ously attempted suicide,
10% had a pattern of non-
suicidal self-injuricus be-
havior (SIB), and 2% had
current suicide ideation.

JE— . » A higher percentage of

% gmm—— White youth had attempt-

ed suicide, had suicide

ideation, and had non-

suicidal SIB compared to

~——Suicide Attempts s Sujcide Ideation Non-Suicidal SIB Black youth and youth of
other races.

» A higher percentage of fe-
males had attempted sui-
cide and had non-suicidal
SIB compared fo males.

30%

20%

0% . = ——

014 2015 2016 2017 2018

Suicidal Behaviors by Race, FY 2014-2018

30%

2%

10%

0% -

Suiride Ideation Non-Suicidal SIB

DWhite OBlack [OOther

ig icidal Behaviors by Sex, FY 2014-2018

0%

W%

10%

0% -

Suidide Attempts Non-Suicidal SIB

OFemale @ Male

Data presented on this page are collected on the Psychological Information form. _ .
i
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The Attitudes, Aggression, & Substance Use section
includes information from the Aggression, Alcohol and
Drugs, and A#itudes YASI domains, the Social History
Information (Appendix A) and Psychological Informa-
tion (Appendix B) forms, and DJJ's electronic data man-
agement system. The section discusses topics including
youth’s attitudes toward aggressive and delinquent be-
haviors such as bullying or physical assault. This section
also includes youth’s risk and symptoms of substance
abuge. The information presented in this section is col-
lected through self-report and staff assessment during
one-on-one interviews with the youth upon admission.

Attitudes and delinquency work together, in a recipro-
cal process, to mutually influence one another (Kelman,
1974; Zhang, Loeber, & Stouthamer-Loeber, 1997). De-
linquent attitudes precede delinquent behavior (Men-
ard & Huizinga, 1994). Taking accountability for delin-
quent actions requires the youth to accept responsibility
for their behavior, make amends to their victim(s), and
understand the impact of their behavior {Beyer, 2003).

Research suggests there is a strong relationship between
substance use and delinquency, For example, one study
found a three- to five-fold increase in delinquent be-
haviors among youth who abuse alcohol (Armstrong &
Costello, 2002). However, the dynamics of this relation-
ship are not entirely clear. Some studies have found that
substance use predicts delinquent behavior, making it a
key risk factor (Ford, 2005; Loeber & Farrington, 2000).
However, other studies suggest delinquency may lead
to substance use (Doherty, Green, & Ensminger, 2008;
Wanner, Vitaro, Carbonneau, & Tremblay, 2009).

Regardless of the underlying cause, there is a great deal
of evidence of an association between substance use
and delinquency. Many juvenile criminal offenses di-
rectly involve substance use, and a number of studies
have found a link between substance abuse and non-
substance-related offenses (Chassin, 2008; Prichard &
Payne, 2005). For instance, a study of teenage boys in de-
tention centers in Australia found that a majority (70%)

reported being under the influence of drugs or alcohol
at the time of their most recent criminal offense. Addi-
tionally, almost half (44%) of youth who had a burglary
charge reported committing the act to obtain money
to purchase more drugs or alcohol (Prichard & Payne,
2005).

BSU provides aggression management treatment servic-
es in all units by mental health professionals and coun-
selors. Intensive treatment is group-oriented and more
rigorous compared to prescriptive treatment, which is
delivered individually as needed. Youth must complete
core objectives that address anger control, moral reason-
ing, and social skills as well as demonstrate aggression
management in their environment. Depending on indi-
vidual needs, treatment completion generally requires
approximately four months.

The Adolescent Substance Abuse Subile Screening In-
ventory (SASSI) is a psychological assessment tool to
identify youth wheo likely have a substance use disorder.
It addresses topics directly related to substances such as
the frequency of experiences with drugs and alcohol, the
effect of substances on daily activities, family and social
environment association with substances, and personal
attitudes and beliefs about substances.

DJJ operates substance abuse treatment programs for
youth with a history of substance use or a high probabil-
ity of future substance use. BSU provides cognitive-be-
havioral substance abuse treatment services in all units.
Track I is for youth meeting Diagnostic and Statistical
Manual (DSM) criteria for Substance Use Disorder and
in need of intensive services. Track II is for youth who
have experimented with substances but do not meet the
DSM criteria for Substance Use Disorder. Treatment
emphasizes motivation to change, drug and alcohol re-
fusal skills, addiction and craving coping skills, relapse
prevention, problem solving, and other skills. Depend-
ing on individual needs, completion of substance abuse
treatment services requires five weeks to six months.
The treatment program uses a combination of motiva-
tional enhancement therapy and cognitive behavior
therapy to treat participants.

+
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Attitudes
» Smee FY 2014, an average | Accepts Responsibility, FY 2014-2018
0%

46% of youth were aware
of their need to accept re-
sponsibility for their de- e ———
linquent behavior, 42% 4o = =
refused to accept respon-

sibility, and 12% accepted
responsibility for their be- 99,

havior. JU——
» An average of 39% of

youth understood the im- 0% T T -

pact of their behavior on 2014 2015 2016 2017 2018

others, 32% denied the e Accepts responsibility ew==n Aware of need to accept responsibility

impact of their behavior,
and 29% did not under-
stand the impact of their
behavior.

Refuses to accept respansibility

Understands Impact of Behavior, FY 2014-2018

20%
0% T r T T
w014 2015 2016 2017 2018

=== Understands impact of behavior on others  ====Does not understand tmpact of behavior
Refuses to accept impact of behavior

II] Dhata presented on this page are collected with YASL
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Attitudes, cont.

. - » Since FY 2014, an aver-
s\gzlhngness to Make Amends, FY 2014-2018 age of 5% of youth were

planning or willing to
p— make amends, 30% were
non-comnmittal about
making amends, and 5%
0% were unwilling to make
T ———— amends.

» A higher percentage of
= : males were planning or

60%

0% T ; T y willing to make amends
2014 2015 2016 2017 2018 compared to females.

=== Planning or willing to make amends == Non-tommittal about making amends » A higher percentage of
Unwilling to make amends females were non-com-
mittal or unwilling to
make amends compared

to males.

Willingness to Make Amends by Sex, FY 2014-2018
B80%

10.5%

Flanning or willing tomake ~ Non-committal about making Unwilling to make amends
amends amends

DOFemale O Male
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Attitudes, cont.

» Since FY 2014, an average
of 58% of youth believed
they had a future, 32%
believed their future was
bright, and less than 10%
believed they had no fu-
ture.

» An average of 44% of
youth were unconcermed
or indifferent during de-
linquent acts, 33% were
nervous or uncertain, and
23% were excited or con-
fident.

Optimism, FY 2014-2018

0% e
40% e _—
20%
0% ) ;
2014 2015 2016 2017 2018

= Believes the future is bright
Believes they have no future

=eeun Belleves they have a future

igitude During Delinquent Acts, FY 2014-2018

60%
--_--"—--___
40%
20% — — =
0% L
2014 2015 2016 M7 2018
=== Netvous oruncertain  ====={Inconcerned or indifferent Excited or confident

Data presen_md on this page are collected with YASL
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Y i 4@&
0%
3%
20% — —
10%
0% T T T T
2014 2015 2016 2017 2018
== Positive s====Neutral Negative

Respect for Authority, FY 2014-2018

______,_—-'--—-—-__'_‘-_—-
£0%
30% B —
- S e
10%
0% T T T T
2014 2015 2016 2017 2018

~===Respects authority figures === Neutral attitude toward authority figures Resents authority figures

Respect for Authority by Sex, FY 2014-2018

Nentral attifude toward
authority figures

O Female O Male

Respects authority figures

Data presen;d on this page are collected with YASL

Resents authority figures
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Attitudes, cont,

» An average of 42% of
youth had neutral atti-
tudes towards law abid-
ing behavior, 41% had
positive  attitudes, and
17% had negative atti-
tudes.

» Since FY 2014, an aver-
age of 44% of youth had
a neutral attitude toward
authority figures, 35% re-
spected authority figures,
and 21% resented author-
ity figures.

» A higher percentage of
males respected or had
neutral attitudes toward
authoerity figures com-
pared to females.

» A higher percentage of
females resented author-
ity figures compared to
males.

bt
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Attitudes, cont.

» Since FY 2014, an average
of 67% of youth expressed
readiness to change their
problem behavior, 29%
were passive or expressed
no support for change,
and 4% were unwilling to

change.

» A higher percentage of
males expressed a readi-
ness for change or were
passive compared to fe-
males.

» A higher percentage of
females were unwilling
to change compared to
males.

Readiness for Change, FY 2014-2018

0%
40%
20%
= iim— ==
2014 2015 2016 2017 2018
=== Willing to change  “===Pagsjve or no support for change Unwilling to change

Readiness for Change by Sex, FY 2014-2018

60%
0%
20%
R 3.2%
0% - ) 0
Willing to change Passive or no support for change Unwilling to change

O Female O Male

" Data p?esented on this p_age are collected with YASL,
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Attitudes Risk (from YASI)

YASI Attitudes Dynamic Risk, FY 2014-2018 » Since FY 2014, an aver-

0% age of 53% of youth were

classified as moderate risk

. - for the Attitudes dynamic
—— I risk domain.

% » A higher percentage of

EEEE— o : males were moderate risk
) compared to females.

20%
e — — » A higher percentage of
% females were low or high
2014 2015 2016 2017 018 risk compared to males.
———Low Risk ====Moderate Risk High Risk

I,Q.SI Attitudes Dynamic Risk by Sex, FY 2014-2018

60%

Low Risk Moderate Risk High Risk

B Female B Male

Data presented on this page are coflected with YASL III
- | -
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Aggression Management Treatment Need

» Since FY 2014, v H -
of 98% of youth td o ﬁ&gresseon Management Treatment Need, FY 2014-2018

aggression management
treatment need. 0%
60%
40%
20%
0% Y T T T
2014 2015 2016 2017 2018
Aggressive
Behaviors

» Since FY 2014, an aver- | AQgressive Behaviors, FY 2014-2018
age of 54% of youth had 100%
bullied or threatened oth-
ers, 31% had displayed b
a weapon, and 28% had g,

engaged in the violent de- e
struction of property. 40%
———
20%
0% T T T T
2014 2015 2016 2017 2018

=== Bullying/Threatening People ====Displaying A Weapon Violent Destruction of Property

' 1 Data presented on this page are collected in DIJ's electronic data mm;wger_nent system and YASI,
i
-I
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Aggressive Behaviors, cont.
Displaying a Weapon by Race, FY 2014-2018 » A lower percentage of

White youth had dis-

played a weapon com-

pared to Black youth and
30% youth of other races.

» A higher percentage of

2% 7 males had displayed a

weapon compared to fe-
10% - males,
0%

White Black

Displaying a Weapon by Sex, FY 2014-2018

30%

20%

10%

Female Male

Data presen?;ed on this page are collected with YASL
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Sexual Assault

» Since FY 2014, an average .
of 13% of yourh had becs 3'Iil’]s,rp@trar[or of Sexual Assault, FY 2014-2018

the perpetrator of sexual
assault.

» An average of 8% of youth
had sexually assaulted ac-

quaintances, making them
the most common victims. \

10%

20%

2014 2015 2016 2n7 208

Perpetrator of Sexual Assault by Victim, FY 2014-2018

10%

0% m |

2014 2015 2016 2017 2018
«==Family Member - Younger sm=meFamily Member - Older Acquaintance == Stranger

i Data presented an this page are collected on the Psychological Information form.
I:l-'
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Sexual Assault, cont,
. » A higher percentage of
3If)gjrpetrator of Sexual Assautt by Race, FY 2014-2018 White yentin soete sorpe-
trators of sexual assault
compared to Black youth
and youth of other races,
2% 1 » A higher percentage of
males were perpetrators
of sexual assault com-
10% 1 pared to females,
0%

Perpetrator of Sexual Assault by Sex, FY 2014-2018
30%

20%
10%
0.9%
0% d—m
Female

Data presented on this page are collected on the Psychological Information form.
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Physical Assault

» Since FY 2014, an average - R
of 80% of youth had beon !’gpetrator of Physical Assault, FY 2014-2018
the perpetrator of physi-
cal assault.

» An average of 68% of
youth had physically as- 40
saulted  acquaintances,
making them the most 4o
common victims,

» A higher percentage of 20%
Black youth were perpe-
trators of physical assault 0% T : : »
compared to White youth 2014 2015 2016 17 2018
and youth of other races.

80% it —

e — ——

Perpetrator of Physical Assault by Victim, FY 2014-2018

80% —~ -
60% - —
__H___
40% ——
20% —
0% T T T T
2014 2015 2016 2017 2018

= Family Member - Younger = Family Member - Older Acquaintance
o Stranger Authority Figure

Perpetrator of Physical Assault by Race, FY 2014-2018

100%

B0%

0% 1

40%

20% 4

0% -

Bladk Other

[Il Data presented on this page are collected on the Psychological Information form.
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Physical Assault, cont.

i i iri i i » Since FY 2014, an average
Assault Resulting In Injury Requiring Medical Attention, of 2% of youthbad oy
FY 201 4-2018 ically assaulted someone
40% resulting in an injury that
required medical atten-
30% / \‘\ tion.

—_— R » A higher percentage of
Black youth had physi-
W% cally assaulted someone
resulting in an injury re-
10% quiring medical attention
compared to White youth

and youth of other races.
0% ' ' ) ' » An average of 26% of

2014 2015 016 2017 2018

youth had physically as-
saulted someone with a
weapon.

Assault Resulting In Injury Requiring Medical Attention by Race,
FY 2014-2018

30%

10% -

ﬂisault Using a Weapon, FY 2014-2018

30%
-—'_”-""/I’—_’/—\ — e,
20%
10%
0% L T

2014 2015 2016 2017 2018

Data presented on this page are collected on the P;ychological Information form. .
l
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Fire Setting and Homicidal Urges

» Since FY 2014, an average i : - ..
o 17% of youtt had a . | History of Fire Setting and Documented Homicidal Urges or Intent,

tory of fire setting, and 7% Y 2014-2018
had documented homi- 30%
cidal urges or intent.

» A lower percentage of

Black youth had a history ~ 20% / e

of fire setting compared to i
White youth and youthof .,

other races. —

» A higher percentage of
females had documented 0% . . - .
homicidal urges or intent 2014 2015 2016 2017 2018
compared to males.

=== History of Fire Setting = Documented Homicidal Urges or Intent

3ij‘}iastcnry of Fire Setting by Race, FY 2014-2018

20% 1
i J]
0% - T

White Black

Bl?}gcumented Homicidal Urges or Intent by Sex, FY 2014-2018

20%

T =

Female Bale

Data presented on this page are collected on the I_’sychological Information form.

i




Profiles of Committed Youth FY 2014-2018 | 75

Aggression Risk (from YASI)
E,Yo{f}"SI Aggression Dynamic Risk, FY 2014-2018 » Since FY 2014, an average

of 53% of youth were clas-

sified as moderate risk in
e the Aggression dynamic
0% 1 . .
— risk domain.
0% ~ » A higher percentage of
— e e females were low or mod-
. erate risk compared to
20%
males,
0% T T T T
2014 2015 2016 2m7 2018

“===Low Rigk w=mssMaoderateRisk High Risk

mSI Aggression Dynamic Risk by Sex, FY 2014-2018

Low Risk Moderate Risk High Risk

DO Feanale OMale

Data presented on this page are collected with YASL -
e l- :
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Substance Abuse Treatment Need

g ﬁifnsgigfiifﬁagﬁfg‘f 1Sml}g"l,)st‘:-mce Abuse Treatment Need, FY 2014-2018

stance abuse treatment
need.

» A higher percentage of
males had a substance g
abuse treatment need
compared to females. 40%

80% i

20%

0%

2014 2015 2016 2m7 218

Substance Abuse Treatment Need by Sex, FY 2014-2018

B0%

0%

40%

20% -

0%

Male

Data presented_on this page are collected in DJJ’s electronic data managel_'nent;ystem
- ‘ &
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Drug and Alcohol Use
Drug and Alcohol Use, FY 2014-2018 » From FY 2014 to FY 2018,

the percentage of youth
who occasionally used al-
cohol decreased from 38%
to 19% while the percent-

age who chronically used
0% =

. alcohol decreased from
\ 25% to 13%.
— — = _ » The percentage of youth
who  occasionally used
0% . T - T drugs decreased from 40%

2m4 2015 2016 2017 2018 to 14% while the percent-
e Occasional Alochol Use = Chronic Alcohol Use age who chronically used

3 0,
Occasional Drug Use == Cheonic Drug Use tdon;%;mcreased from 63%
0.

» A higher percentage of
White youth chronically
used alcohol compared to

0%

20%

Black youth and youth of

. other races.
Chronic Alcohol Use by Race, FY 2014-2018 » A higher percentage of
o females occasionally used
drugs compared to males.
0% » A higher percentage of

males chronically used
drugs compared to fe-
males,

20% A
i
0% - T T

White Black Other

g&casional and Chronic Drug Use by Sex, FY 2014-2018

60%

40%

~— T

0% - +

Occasionz] Drug Use Chronic Drug Use

O Female O Male

Data presented on this page_are collected on the P%Ichﬂlogical Information form. 4+
1-1-
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Substance-Related Problems, cont.

* The percentage of youth | Gy hstance-Related Problems, FY 2014-2018
80%

whose substance abuse

interfered with their daily
lives increased from 39%
in FY 2014 to 56% in FY %%
2018. //
» Since FY 2014, an average o _/’\
of 33% of youth'’s offenses
were linked to their sub- 20%
stance use,
0% T T

» A higher percentage of
White  youth reported
that substance abuse in- === Substance Abuse Interferes With Life =~ =—==—Substance Use Linked to Offense
terfered with their daily
life and that substance use
was linked to their offense
compared to Black youth
and youth of other races.

2014 2015 2016 2017 2018

Substance-Related Problems by Race, FY 2014-2018

60%

40% 4

Substance Abuse Interferes With Life Substance Use Linked To Offense

EWhite 0O Black OOther

‘I} Data pres_ented on this page are collected on the P;ychological Information form.
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Substance Abuse Category (from SASSI)
5Soﬁ\‘.SSI Substance Abuse Category, FY 2014-2018 » Since FY 2014, an average

of 35% of youth received
an abusive rating, 23%

40% e were given a low prob-

/ B ability score, and 17%

e received a dependent rat-
20% — — ing.

» A lower percentage of

10% White youth received an

% abusive rating compared

' ' ' ' to Black youth and youth

2014 2015 2016 207 2018
of other races.

ww==Low Probability == Abusive Dependent » A higher percentage of
White youth received a
dependent rating com-
pared to Black youth and
youth of other races.

EOQSSI Substance Abuse Category by Race, FY 2014-2018

40%

30%

20% A

10%

0% - y
Low Probability Abusive Dependent

DOWhite DBlack OOther

Youth are assigned a substance abuse category based on
their SASSI scores. If certain criteria are met, the results will
designate youth as a "high probability of having a substance

abuse or substance dependence disorder.” If none of the
criteria are met, youth are designated as a “low probability

of a substance abuse or substance dependence disorder”

SASSl also includes items designed to indicate potentially
invalid response sets. If certain criteria are met, the results of
the SA551 would be invalid because the respondent provided

seemingly random answers to the questions.

Data presented o this page are collected on the Social History Information form. )
Percentages are based on youth with responses to the SASSI; 7% had an invalid score, and 19% had missing data. I
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Substance Disorders

> The percentage of youth | Gjnificant Symptoms of Substance Disorders, FY 2014-2018
80%

who showed significant

symptoms of a substance

disorder increased from //__,—5———
59% in FY 2014 to 74% in  80% ———————————

FY 2018.

» A higher percentage of 0%
males showed significant
symptoms of a substance
disorder compared to fe-
males.

2014 2015 2016 2017 2018

Significant Symptoms of Substance Disorders by Sex,
FY 2014-2018

60%
40% A
0%
0% - T
Female Male

] Data presented on this pag_e are collected on the Psychological Information form.
-T
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Previous Inpatient Substance Abuse Treatment

Previous Inpatient Substance Abuse Treatment, FY 2014-2018 > Since FY 2014, an average
10% of 3% of youth had previ-
ous inpatient substance
2% abuse treatment.
» A higher percentage of
6% White youth had previous
inpatient substance abuse
4% treatment compared to
Black youth and youth of
2% \_/ other races.
» A higher percentage of
0% ; : , : females had previous in-
2004 2015 2016 2017 2018 patient substance abuse
treatment compared to
males.

Previous Inpatient Substance Abuse Treatment by Race,
FY 2014-2018
10%

B% -

6% -

4% -

2% -

=

Black Other

0% -

Previous Inpatient Substance Abuse Treatment by Sex,
FY 2014-2018
10%

8% -

6% -

4%

2%

i

0% - :
Female Male

Data presentgon thiz page are collected on the Social I-Ijstory_h'lformaﬁon form. it
- I-
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Alcohol and Drug Risk (from YASI)
> Since TY 2014, an average | YAS| Alcohol and Drugs Dynamic Risk, FY 2014-2018

of 44% of youth were clas-
sified as high risk in the
Alcohol and Drugs dy-
namic risk domain.

60%

» A higher percentage of .. x — e—
White youth were high

risk compared to Black . —
youth and youth of other
races. 0%
» A higher percentage of fe- 2014 2015 2016 2017 2018

males were moderate risk

compared to males. === Low Risk ====Moderate Risk High Risk

YASI Alcohol and Drugs Dynamic Risk by Race, FY 2014-2018

80%

Low Risk Moderate Risk High Risk
D White @Black DO Other

YASI Alcohol and Drugs Dynamic Risk by Sex, FY 2014-2018

Low Risk Moderate Risk High Risk

O Female OMale

Data presented on this page are collected with YASL.
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The photographs throughout this report are the original creations of Bon Air JCC N
students in the Introduction to Photography and Advanced Photography courses. } l g
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The Offenses section includes information from the Le-
gal History domain of YASI, the Social History Informa-
tion form (Appendix A), and DJJ's electronic data man-
agement system. This section describes the quantity and
types of offenses for youth committed to DJ], In addi-
tion, this section discusses topics such as youth’'s offense
history, YASI risk level, and LOS offense tier.

Despite a national decline, the U.S. still leads the indus-
trialized world in the rate of youth incarceration (AECF,
2013b; Juvenile Law Center, 2014). The number of youth
in residential placement is tracked biennially by the
Census of Juveniles in Residential Placement, which also
collects information on youth's committing offenses. Of-
fense types are grouped into the following categories:
person, property, drug, public order, status offense, and
technical violation, In 2015, 95% of youth in residential
placement were held for a delinquency offense, and 5%
were held for a status offense. More specifically, 38%
committed a person offense, 22% comunitted a property
offense, 18% committed a technical violation, 13% com-
mitted a public order offense, and 5% committed a drug
offense (Hockenberry, 2018).

In general, evidence does not support longer LOSs for
youth. For example, early studies found that longer
LOSs were not associated with reduced subsequent re-
cidivism (Fagan, 1995; Saake, 1972). In addition, ancther
study argued that incarceration did not serve as a de-
terrent for youth based on an examination of the rela-
tionship between the length of first confinement and the
number of subsequent convictions among a sample of
male youth. Furthermore, the study also found that the
longer the length of the initial incarceration, the greater
the number of subsequent reconvictions (Myner, Sant-
man, Capelletty, & Perlmuiter, 1998). A 1999 review
of Virginia's youth offender population conducted by
the Virginia Poverty Law Center found that incarcerat-
ing youth beyond the point of rehabilitation may make
youth more dangerous than they were when initially
incarcerated and may hamper successful reintegration
into the community following release (Burdeiri, 1999).

Similar findings have been found in more recent stud-
ies. For example, Loughran and colleagues (2009) exam-
ined four-year rearrest rates of serious youth offenders
and found that for institutional stays lasting between 3
and 13 months, longer periods of confinement did not
reduce recidivism. In addition, a study in Florida found
no consistent relationship between LOS and recidivism
(Winokur, Smith, Bontrager, & Blankenship, 2008). Also,
a study conducted in Ohio found that, after controlling
for demographic factors and risk levels, youth placed
in state facilities for longer periods had higher rates
of reincarceration than those held for shorter periods
{Lovins, 2013).

Effective October 15, 2015, the Board of Juvenile Justice
issued a revision to DJJ’s LOS Guidelines to better align
with national norms and best practices. Under the cur-
rent guidelines, youth’s projected LOSs are calculated
using their YASI risk level and their current most se-
rious offense (MSO). If a youth is determined to need
inpatient sex offender treatment services, the youth is
not assigned a projected LOS; youth who receive a treat-
ment override are eligible for consideration for release
upon completion of the designated treatment program.
Youth may be assigned other treatment needs as ap-
propriate, but they are not required to complete those
treatment programs to be eligible for consideration for
release. The current guidelines apply to all youth admit-
ted as of October 15, 2015, while the previous guidelines
still apply to all youth admitted with an indeterminate
commitment to DJ] before the effective date.

BSU provides cognitive-behavioral sex offender evalu-
ation and treatment services in specialized treatment
units and in the general population. Each juvenile re-
ceives an individualized treatment plan that addresses
programmatic goals, competencies, and core treatment
activities, Successful completion of sex offender treat-
ment may require 6 to 36 months, depending on the
juvenile’s treatment needs, behavioral stability, and mo-
tivation,
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Average Ages
» Since FY 2014, the aver- Average Ages, FY 2014-2018

age age at first behavioral
problems was 12.8, the
average age at first com-

munity intervention was r

13.1, the average age at T
first juvenile intake was
13.4, and the average age - ) ; : -

at first adjudication was 13 M
144, s

12 T T T T
2014 215 2me 2017 28

~===First Behavioral Problems === TFirst Commmmity Intervention
- First Juvenile Intake s First Adjudication

Committing

Offenses*

» Since FY 2014, th o
namber of committing of Average Number of Committing Offenses, FY 2014-2018

fenses was 3.5. 5

4

—//\/’//\

3

2014 2015 016 07 018

* Data include offenses from subse-
quent commitrents.

) Data presented on this page are collected on the Social Hi;toalnformaﬁon form, YASI,
'I and DJ's electronic data management system.
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Commitment Type*
Commitment Type, FY 2014-2018 > Since FY 2014, the major-
100%, ity of youth had indeter-
minate commitments each
20% B ——— year.
e T » A higher percentage of
60% males had determinate
commitments or blended
40% sentences compared to fe-
males.
20% — — —
0% ¥ T L] T
2014 2015 2016 2017 2018
====Indeterminate === De¢terminate Blended

Commitment Type by Sex, FY 2014-2018

100%
80%
60%
40%
20%
0.8% 5.1%
0% . ==
Indeterminake Determinate Blended
BFemale OMale
%
Court Type
» Since FY 2014, the major-
Court Type, FY 2014-2018 ity of youth were com-
100% mitted by juvenile and
domestic relations (J&DR)
80% — district courts.
» An average of 18% of
60% youth were committed
by a circuit court since FY
0% 2014.
20% — =
* If a youth had multiple commit-
== ments for the same admission
0% T T y — v (inclté?ing subsequent commnit-
1 ments), commitment was
2014 2015 2016 2017 2018 detorstined by the Cpmmm
~——J&DR District Court === Circuit Court Appealed to Circuit Court with Bsiongest asslghed LOS,

** Court type was determined by
the first commitment asseciated

with the admission.
1
|

Data presented on this pag: are collected in DIT's electronic data n{anagement s_ys_tem.



Committing CSU*

» Between FY 2014 and FY
2018, the highest percent-
age of youth were com-

Committing CSU, FY 2004-2018

mitted by CSU 4 (Nor- 1 2.7% 4.2% 2.8% 2.1% 1.8% 2.8%
folk), followed by CSU 2 54% 7.6% 1.4% 6.0% 6.2% 5.0%
7 (Newport News) and 24 1.4% 08% 13% 0.6% 12% 1.0%
CSU 13 (Richmond) 3 44% 3.1% 3.8% 27% 2.5% 33%
: 4 84% 10.4% 91% 9.5% 9.8% 9.6%

5 2.2% 2:6% 1.9% 42% 2.5% 2.7%

6 1.9% 2.3% 13% 3.9% 4.0% 2.7%

7 10.1% 8.3% 1.4% 63% 8.3% 7.6%

8 2.7% 57% 5.0% 84% 1.9% 53%

9 2.7% 2.3% 2.5% 33% 15% 24%

10 33% 16% 22% 15% 5.8% 28%

11 25% 21% 338% 3.9% 22% 28%

12 63% 29% 11% 2.1% 16% 4.0%

13 7.9% 47% 9.7% 6.9% 43% 6.7%

14 41% 6.8% 358% 51% 4.6% 19%

15 5.2% 3.9% 7.2% 3.6% 5.5% 5.0%

16 33% 7% 72% 3.3% 4.6% 4.6%

17 19% 21% 2.8% 1.5% 12% 1.9%

18 14% 13% 05% 15% 0.9% 12%

19 41% 16% 5.0% 3.6% 45% 3.6%

20L 1.1% 21% 22% 18% 00% 14%

20W 11% 0.3% 03% 0.0% 0.0% 0.3%

21 1.6% 0.5% 0.0% 1.5% 12% 1.0%

» 1.4% 21% 31% 3.9% 6% 3.0%

23 0.0% 0.0% 0.0% 0.3% 0.0% 0.1%

23A 2.2% 13% 2.2% 1.8% 27% 1.9%

24 35% 21% 1.3% 0.6% 2.8% 2.1%

25 0.8% 0.3% 2.2%, 15% 15% 12%

26 1.6% 39% 1.6% 0.9% 15% 2.0%

27 0.3% 0.0% 0.0% 0.0% 0.0% 0.1%

28 03% 0.0% 0.0% 0.0% 0.3% 0.1%

29 0.0% 0.3% 0.0% 0.0% 0.6% 0.2%

30 0.3% 0.3% 0.0% 0.0% 0.3% 0.2%

31 4.6% 7.6% 4.1% 6.6% 1.0% 54%

Total 367 384 319 332 325 1727

* 50U was determined by the first
commitment associated with the
admission.

= Data presented on this page are collected in DJJ's electronic data management system.



Profiles of Committed Youth FY 2014-2018 | 89

MSO0 by Virginia Criminal Sentencing Commission (V(SC) Ranking*

Committing MSO based on VCSC Ranking, FY 2014-2018 e Sinicg T 2014; g avgiage
100% of 57% of youth had a per-
son offense as their com-
- mitting MSQ.

» An average of 34% of
60% —_——— e youth had a property of-
fense as their committing

40% MS0.

_ﬂ
» Anaverage of 2% of youth
20% had a drug offense as their
% committing MSO.

2014 ) o015 ' 2016 ' o ) S » Anaverage of 7% of youth
had another type of of-
“Person ==ma=Property Drug  ====Other fense as their committing

MSO.,

MSO by Detention

Committing MSO based i Assessment

( ogymlnlng ased on DAl Ranking, FY 2014-2018 Instrument (DAI)

80% Ranking*

60% » Since FY 2014, an aver-

A T age of 56% of youth had a

40% felony against persons as
their committing MSO.

0% ; _ » An average of 32% of

0% —_— youth had an other felony

2014 2015 2016 2017 2018 as their committing MSO.

» Anaverage of 9% of youth
had a misdemeanor as
Misdemeanors == Viclations/Contempts of Court their committing MSO.

= Felonies Against Persons e Other Felonies

» An average of 3% of youth
had a violation/contempt
of court offense as their
committing MSO.

* Data include offenses from subse-
quent commitmenits.

Data presented on this page are collected in DJJ's electronic data management system.
'T



Offense Category*

» Between FY 2014 and FY
2018, robbery was the

most common offense cat- 2016
egory, followed by larce, JERS o8% | 08% 0% 8% | oo% | 0%
50T X . A R A .

ny, assault, and burglary. Assault 17.4% 19.8% 17.2% 15.7% 16.0% 17.3%
Burglary 14.2% 16.9% 15.4% 16.0% 11.7% 14.9%
Computer 0.3% 0,0% 0.0% 0.0% 0.0% 0.1%
Contempt of Court 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%
Disorderly Conduct 0.5% 0.8% 0.0% 0.3% 0.0% 0.3%
Escapes 00% 0.3% 0.0% 0.0% 0.0% 0.1%
Extortion 0.5% 0.8% 0.3% 0.3% 0.0% 0.5%
Failure to Appear 0.0% 03% 0.3% 0.0% 0.0% 0.1%
Family Offense 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%
Fraud 1.4% 1.0% 1.3% (0.9% 2.2% 1.3%
Gangs 0.5% 1.6% 1.9% 0.0% {.3% 0.9%
Kidna pping 0.3% 0.0% 0.9% 0.9% 1.2% 0.6%
Larceny 21.8% 15.1% 16.3% 21.1% 18.8% 18.6%
Misc./Other 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%
Murder 0.8% 0.3% 2.5% 1.2% 0.6% 1.0%
Narcotics 1.4% 1.8% 2.5% 24% 1.2% 1.9%
Obscenity 0.5% 0.3% 1.9% 0.6% 0.3% 0.7%
Obstruction of Justice 0.3% 0.8% 0.9% 0.9% 0.3% 0.6%
Parole Violation 3.3% 2.3% 2.2% 3.6% 4.0% 3.1%
Probation Violation 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%
Robbery 21.0% 234% 22.9% 22.%% 28.0% 23.6%
Sexual Abuse 9.8% 81% 7.5% 5.4% 8.3% 7.9%
Sexual Offense 0.0% 0.3% 0.0% 0.0% 0.0% 0.1%
Traffic 1.4% 1.0% 1.3% 0.3% 1.8% 1.2%
Trespass 0.3% 0.3% 0.3% 0.3% 0.0% 0.2%
Vandalism 1.6% 2.1% 1.3% 2.1% 2.2% 1.9%
Weapons 1.9% 1.3% 2.2% 3.0% 31% 2.3%
Total 367 384 319 332 325 1727

* Data include offenses from subse-
quent commitments.

s Data presented on this page are collected in DJJ’s electronic data management system.
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Adjudicated Offenses in History*
Average Number of Adjudicated Offenses in History, FY 2014-2018 | » The average number of

adjudicated offenses in a
——— e youth’s history increased
8 from 8.0 in FY 2014 to 9.0
in FY 2018.
» In addition, the average
4 number of adjudicated of-
fenses in a youth’s history
2 with unique offense dates
was 6.0,
» White youth had a lower
average number of adju-
s Adjudicated Offenses in History dicated offenses in their
e Adjudicated Offenses in History with Unique Offense Dates hiStOI'y compared to Black
youth and youth of other
races.
s C. » Females had a higher av-
Average Number of Adjudicated Offenses in History by Race, erage mumber of adjudi-

FY 2014-2018 cated offenses in their his-
10

tory with unique offense
8 -
6 -
4 -
2 -
¢ - T v
White Black

dates compared to males.
Other

2014 2015 2016 2017 2018

Youth's committing
offenses for their
current admission

are included in

Average Number of Adjudicated Offenses in History with Unique the number of

Offense Dates by Sex, FY 2014-2018 adjucicatedoffenses

10

in history.

8

= = =

Female Male * Data exclude offenses from subse-
quent commitments,

Data presented on this page are collected in DJJ's electronic data management systent. .
';I-I-
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Adjudicated Offenses in History by Category*
Adjudicated Offenses in History by Category, FY 2014-2018

» The highest percentage
of adjudicated offenses in
youtl’s histories were lar-
ceny or assault offenses.

» The highest percentage
of adjudicated felony of-
fenses in youth’s histories
were larceny offenses.

Youth's committing
offenses for their
current admission

are included in
the number of
adjudicated offenses
in history.

* Data exclude offenses from subse-
quent commitments. Percentages
add to more than 100% because
one youth may be in more than
one category.

* Adjudicated offenses include
only those offenses with a guilty
finding.

2013

2013

2016

2017

2018

Total

Assault 27.4% 29.7% 25.5% 25.8% 28.4% 28.2%
Burglary 125% 12.9% 13.5% 13.8% 12.1% 13.0%
Larceny 30.1% 28.0% 28.7% 32.7% 30.3% 30.0%
Murder 0.4% 0.4% 1.7% 0.9% 0.6% 03%
Narcotics 9.6% 8.3% 6.0% 8.7% 7.6% 81%
Robbery 13.3% 14.7% 15.1% 14.0% 15.9% 14.6%
Sex Offense 6.7% 5.9% 5.4% 41% 5.1% 5.5%
Total 730 743 630 701 686 3,490

Adjudicated Felony Offenses in History by Category, FY 2014-2018

2014

2013

2016

2017

2018

Total

Assault 19.5% 221% 20.9% 20.0% 21.9% 20.9%
Burglary 17.7% 17.9% 18.0% 18.5% 16.2% 17.7%
Larceny 32.6% 295% 20.4% 35.3% 32.2% 31.8%
Murder 0.6% 0.6% 2.3% 1.1% 1.8% 11%
Narcotics 2.7% 2.8% 2,5% 2.7% 1.8% 2.5%
Robbery 18.9% 20.4% 20.1% 18.7% 21.3% 19.9%
Sex Offense 8.0% 6.7% 6.8% 3.6% 5.9% 6.2%
Total 513 535 473 524 52 2,557

Data presented on this page are collected in DJJ's electronic data management system.
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Adjudicated Offenses in History by V(SC*

Adjudicated Offenses in History based on VCSC Ranking, » An average of 8% of
adjudicated offenses in
FY 2014-2018 youth’s histories were for
100% a person offense.
» An average of 76% were
80% E—— _4_7\ for an other offense.
- » An average of 72% were
for a property offense.
40% » An average of 16% were
for a drug offense.
20%
0% T T 1 T
2014 2015 2016 2017 2018 T
Adjudicated
=weePorson  wmam Property Drug =—0ther . .
Offenses in History
o o ' by DAI*
Adjudicated Offenses in History based on DAl Ranking, » An average of 75% of
FY 2014-2018 adjudicated offenses in
100% youth’s histories were for
a misdemeanor.
80%. — —_— » An average of 65% were
] - —— for a felony against per-
60% [T —— e — R —] SO,
40% » An average of 58% were
for an other felony.
% » An average of 56% were
0% . . . . for a violation of proba-

2014 2015 2016 2017 2018 tion or parole.
- Felonies Against Persons ~ ====wOther Felonies
Misdemeanors = Violations of Prabation/Parole

Youth’s committing
offenses for their
current admission

are included in
the number of
adjudicated offenses
in history.

* Data exclude offenses from subse-
quent commitments. Percentages
add to more than 100% because
one youth may be in more than
one category.

* Adjudicated offenses include
only those offenses with a guilty
finding.

Data presented on this page are collected in DJ]'s electronic data management systen?l. I
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Prior Supervision

» Since FY 2014, an average ) o . -
o£ 77% of youth had beon E&or Supervision and Commitment, FY 2014-2018

under prior supervision
{e.g., probation}, and 11%
had a prior commitment.

» A lower percentage of g%
White youth had been
under prior supervision 4%
compared to Black youth
and youth of other races. 2%

» Since FY 2014, youth had
an average of 3.0 prior % T v
probation and parole vio- 2014 2015 2016 2017 2018

lations. ~——Priot Supervision === Prior Commiiment

Prior Supervision by Race, FY 2014-2018

100%

0%

|

-

" White I Black I Other
Avgrage Number of Prior Violations, FY 2014-2018

, S S

2

1

—

[Il Data presented on this page are collected Eﬁ}]’s electronic data management sys;em.
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Sex Offender Treatment Need

N » Since FY 2014, an average
Sex Offender Treatment Need, FY 2014-2018 of 13% of youth had a sex

offender treatment need.
200% » A lower percentage of
Black youth had a sex of-
15% - fender treatment need
\ compared to White youth

10% e and youth of other races.
» A higher percentage of
5% males had a sex offender
treatment need compared

© - = : = to females.
2014 2015 2016 X7 218

stgx Offender Treatment Need by Race, FY 2014-2018

0% -
15% A
10% A
ooy,
0% -
Other

Sex Offender Treatment Need by Sex, FY 2014-2018

20%
15%
10%
5%
0.0%
0% T
Female Male

Data presented on this page are collected in DJJ's electronic data manage:;1ent system.
-I



LOS Offense Tiers
» Offenses are separated LgS Offense Tiers, FY 2014-2018

into four tiers in the LOS
Guidelines.

» Tier I is for misdemeanors
against persons, any other  40%
misdemeancr, or viola- —
tions of parole, It is the
least serious LOS offense 2%

tier. e ———
» Tier Il is for fel?ny weap- o . . . ‘
ons or narcotics distri- 2014 2018 9016 2017 2018
bution and other felony
offenses which are not so=Tierl ===Tierll Tier Il =——=Tier IV

punishable with 20 or
more years of confine-
ment if the offense were
committed by an adult.

» Tier Il is for felonies
against persons that are : ~
not punishable with 6L‘](",J{)S Offense Tiers by Sex, FY 2014-2018
statutory minimmum of 2¢
or more years of confine-
ment if the offense were
committed by an adult.

» Tier IV is for felony of-
fenses that are punishable
with 20 or more years of
confinement if the offense
were committed by an
adult. It is the most seri-
ous of the LOS offense [ Female B Male
tiers.

Tierl Tier 1 Tier I Tier IV

» Since FY 2014, an average
of 53% of youth commit-
ted a Tier III offense.

» A higher percentage of
males had committed Tier
IL, ITi, and IV offenses.

LOS offense tiers were calculated for all youth, including
those with a determinate commitment or blended sentence.

i ; Data presented on this page are collected in E)]}’s electronic data management system.
-
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Legal History Risk (from YASI)

mgl Legal History Static Risk, FY 2014-2018

80% e
60%
W%
20— =
0% v y v i
2014 2015 2016 2017 2018
== Low Risk smssssModerate Risk High Risk

YASI Legal History Static Risk by Race, FY 2014-2018

100%

80%

0%

40%

20%

00% 01% 00%
0%

Low Risk Moderate Risk High Risk
OWhite @Black OOther

Overall Risk Level at Admission, FY 2014-2018

80% = - - —
60%
1%
W% ————
% —_— T ¥ y
2014 2015 2016 2017 2018
w==TLow Risk ===Moderate Risk High Risk

Data presenited on this page are collected with YASL

» Since FY 2014, an average
of 81% of youth were clas-
sified as high risk in the
Legal History static risk
domain.

» A higher percentage of
Black youth were high
risk compared to White
youth and youth of other
races.

Overall Risk Level

» Since FY 2014, an average
of 78% of youth were high
risk.



i The photograph; I.h;ou;out this report are the origina_] creations of Bon Air IcC
students in the Introduction to Photography and Adoanced Photography courses.
I o=

-
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Appendices

The forms on the following pages were used to col-
lect youth data. These forms are modified periodically;
therefore, the most recent version of each form is pre-
sented rather than including every version that was in
use for the duration of this report's data.

» Appendix A: Social History Information Form

» Appendix B: Psychological Information Form

» Appendix C: Educational Information Form

» Appendix D: Medical History Form

» Appendix E: Physical Examination Form

Additionally, the references cited throughout the report
can be found in Appendix F.

i 5
-l



Appendix A: Social History Information Form

Department of Juvenile Justice
DIVISION OF OPERATIONS
Social History Information

Juvenile
Name:

Last First Middle DocC
Juvenile No.: Race: Sex:

LIVING SITUATIONS

1. Living Situation Immediately Prior to Detention/Incarceration (check ONE)

[0 Both Biological Parents O Grandparent(s) O Other Family member
One Parent + One Step-Parent | [J  Adoptive Parent(s) O Cther
O Mother Only O Foster Home
O Father Only O Group Home/ Crisis Shelter
O step-Parent Only 3 Psychiatric Placement
2. Prior Llving Situations {check all that apply)
[0 Both Biological Parents [0 Grandparent(s) ] Other Famlly member
T One Parent + One Step-Parent | L) Adoptive Parent(s) 0O oOther
[0 Mother Only [0 Foster Home
O Father Only 0 Group Home/ Crisis Shelter
O Step-Parent Only O Psychiatric Placement

MENTAL HEALTH/SUBSTANCE ABUSE {MH/SA) TREATMENT SERVICES
3. Inpatient/Residential Treatment {indicate number of placements}

Psychiatric Placement

Residential Treatment Facility (not primarily substance abuse)
Substance Abuse Treatment Facility

Therapeutic Foster Care

4, Outpatient MH/SA Services (check all that apply)
0 Home-Based Services
O Counseling
[0 Medication Management

FAMILY HISTORY

5. Indicate applicable parental history:

0=No 1=Mother 2=Father 3=Other Female Parental Figure 4=Other Male Parental Figure 5=Multiple Parties

Domestic Violence {perpetrater) Outpatient Mental Health Treatment
Criminal Activity Abandonment/Rejection of juvenlle
Incarceration Death

Substance Abuse

Psychiatric Hospitalization

Page 10of 2 Social History Information DIS-050: Revised June 1, 2016
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Appendix A, cont.: Social History Information Form

Department of Juvenile Justice
DIVISION OF OPERATIONS
Social History Information

Juvenile
Name:

Last First Middle DOC
Juvenile No.. Race: Sex:

6. Sibling Criminal Activity?
OYES [ONO
SASSI
7. Indicate S/A Category:
— O=Low probability $=Abuslve 2=Dependent 3=invalid

PROBLEM ONSET
— 8. Age of first behavioral oo —10. Age at first criminal
problems — 9. Age at first community intervention adiudication
ESCAPE/AW.0.L. HISTORY
¢ = No 1=Yes 2 = Multiple 3 = Information not provided

11. From a secure facitity or custody . 12. From a group or foster home

13. From home
STAFF RESPONSIBLE FOR FORM COMPLETION:

Name:
Last First Middle Initials

y -

Contact Number: {

| have filled out and reviewed this form and the Information contained within is accurate and complete.

Signature: Date:

Page 2 of 2 Soctal History information DIS-050: Revised June 1, 2016



Appendix B: Psychological Information Form

Department of Juvenile Justice
DIVISION OF RESIDENTIAL SERVICES

PSYCHOLOGICAL INFORMATION

Juvenile
Name:

Last First Midd e DOC

Juvenile No.. Race: Sex:

ASSESSMENT OF RISKS AND NEEDS

1. Special Considerations:
O Indications of neglect [0 Pattern of non-suicidal SIB
Documented Homicidal .
O Ideation/Intent 0 History of suicide attempts
1 History of harming animals [0 Current Suicidal ldeationfintent
O History of fire setting
2. Substance Use*;
O Occasional drug use [ Chronic alcohol uge
{30 Chronic drug use O Substance abuse interferes with life
O Occasional alcohol use 0 Substance use linked to offense(s)
*Chroniceweekly or more froquuntly
Decasional=fess than weekly use
PSYCHOTROP|C MEDICATION
3. Psychotropic Medications: Check all that apply Psychotropic | Sleep | Stimulant
Never Presctibed O O O
Prescribad in the past O 0 O
Current prescription (prior to commitment) O O O
Newly prescribed at direct care placement O O a
Page 1 of 3 Psychological Information DIS-052: Revised August 24, 2018
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Appendix B, cont.: Psychological Information Form

Department of Juvenile Justice
DIVISION OF RESIDENTIAL SERVICES

PSYCHOLOGICAL INFORMATION

Juvenile
Name:

Last First Middle Doc

Juvenile No.: Race: Sex:

ASSESSMENT OF SUBSTANCE USE

Age of First Current Exposure*
Use
Nong=0
. NiA=0 Experimentation=1
4. Substances: 1518 yo=1 | Use Disorder (Mild, Moderate,
12-14 you2 Severe)=2
<12 yo=3
*Based on D5M criteria
Tobacco
Alcohol
Marijuana
Inhalants
Ecstasy
Crack/Cocaine
Methamphetamine

Prescription slimulants (Adderall, Ritalin, etc.)
Sedatives, Amiolytics, and Hypnotics
Hallucinogens

Opiates

Synthetic Marijuana (K-2, Spice, etc.)

Other prescription drugs (not elsewhere captured)
Other non-preseription or other substance (not
elsewhere captured)

ASSALULT HISTORY
5. History of Assaultiveness:

0 =No 1=>0nce 2 = Multiple Times/Recurring

Sexual Assault perpetrated by Resident: Physical Assault perpetrated by Resident:
Against Family Member Younger than Juv. Against Fam|ly Member Younger than Juv.,
Against Family Member Older than Juv. Against Family Member Older than Juv.
Against Acquaintance Agalnst Acquaintance
Against Stranger Against Stranger
Agalnst Authority Figure
Resulting in Physical Injury Req. Med, Attn.
Using a Weapon
Page 2 of 3 Psychological information DIS-052; Revised August 24, 2018



Appendix B, cont.: Psychological Information Form

Department of Juvenlle Justice
DIVISION OF RESIDENTIAL SERVICES
PSYCHOLOGICAL INFORMATION

Juvenile
Name;

Last First Middle Boc

Juvenile No.. Race: Sex:

6. History of Victimization:
0 =Ne 1 =0Once 2 = Multiple Times/Recurring

Sexual Assault against Resldent: Physical Assault against Resident:
Parent/Parental Figure Parent/Parental Figure
Other Family Member or Trusted Adult Other Family Member or Trusted Adult
Acquaintance Agcquaintance
Stranger Stranger
Other Other

FUNCTIONALITY INFORMATION
7. Inteflectual Functioning:

Testing Instrumeant: D=Noneflnvalid, 1=WASI, 2=WISC, 3=WAIS 4=Cther
FSIG:
8. Significant Symptoms of:
O Depressive Disorder (O ADHD
[0 Anxiety Disorder [J Eating Disorder
O 8BipolarfCyclothymic Disorder O Oppositional Defiant Disorder
{1 Adjustment Disorder [0 Conduect Disorder
[0 Dissociative Disorder [0 Substange Use Disorder, Mild
00 Psychotic Disorder O gz:::noe Use Disorder, Moderate or
O Cluster A Personality Disorder O Intellectual Disabifity
[J Cluster B Personality Disorder [0 Paraphilic Disorder
O Cluster C Personality Disorder 0 Gther
STAFF RESPONSIBLE FOR FORM COMPLETION:
Name:
Last First Mictdle Initials
Contact Number: ( ) -

I have filled out and reviewed this form and the information contained within is accurate and complete.

Signature; Date:
Facllity:
Page 3 of 3 Psychological Information DIS-052: Revised August 24, 2018

4~
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Appendix C: Educational Information Form

Department of Juvenile Justice

DIVISION OF OPERATIONS

EDUCATIONAL INFORMATION

Juvenile
Name:
Last First Middle poc

Juvenile Ne.: Raca: Sex;

1. Last Grade Completed (k-12)

13 =Diploma 14 = High School Equivalency 15 = Ungradecd/Atternative 18 = Unknown
2. Date of Testing (mm/dd/yyyy)
MAP TEST RESULTS*
PRE-TEST POST-TEST
RIT SCORE PERCENTILE RANK RIT SCORE PERCENTILE RANK

MATH e e e = . .
READING — e e N —_— e
LANGUAGE USE e e = e

*Please submit this form after the CEST meeting. The post-test section will be blank.
The MAP is a test of academic achievement. It identifies strengths and weaknesses to improve outcomes for sindents, This
information alone does not suggest that a student has a disability.

SCHOOL HISTORY

3. Attendance
4, Disruptive Classraom Behavior

0 = Minimal or No Problem

{Please refer to the attached rubric for scoring.}

§. Disruptive Behavior on Schoo! Property

6. Academic Progress
____ 1. Peer Interactions
8. Staff Relationships

SCHOOL ENROLLMENT
0 = Cuyprently 1 = Released 2 = Dropped
— 9. Cument Status g, 10q from Compulsory  Qui/Did Not
Attendance Attend

Page 10f 4

3 = Suspended 4 = Expelled

1= Minor Problem 2 = Moderate Problem 3 = Sevare Problem

5 = Eamed High
Schaol
Diploma/Equivalency

Educational Information DIS-0585; Revised June 1, 2016



Appendix C, cont.: Educational Information Form

Department of Juvenile Justice
EDUCATIONAL INFORMATION

Juvenile
Name:

Last First Juvanlle Number poc
EDUCATIONAL NEEDS 1= Nota Need 2= Moderale Priority Need 3 = High Priority Need

{Piease vefor to the attached rubric for scoring.)

10, Career Education
11. Parenting Skills
12, Independent Living Skills

13. Suggested Educational 1= School 2 = High School 3= Post-Grad
- P;?]g Equivalancy Program Program

CLASSIFICATIONS 0=No 1=Yes, inCommunity 2=Yes, atDN

14, Individualized Education Plan (IEP)
15. 504 Plan
16. English Language Learner (ELL)

STAFF RESPONSIBLE FOR MAP ASSESSMENT:

Name: Contact Number: (
Last First

Y

I have filled out and reviewed this form and the information contained within is accurate and complete.

Signature: Date:

STAFF RESPONSIBLE FOR SCHOOL HISTORY. EDUCATIONAL NEEDS, AND CLASSIFICATIONS:

Name: Contact Number:
Last First

y

I have filled out and reviewed this form and the information contained within is accurate and complete,

Signature: Date:
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Department of Juvenile Justice
EDUCATIONAL INFORMATION

School History Rubric
Criterla M‘nim:I or No 1 2 3
lProblom Minor Problem Moderate Problem Serious Problem
Student attends Student misses school | Student misses school (4 | Student has missed (5 or
school on a regular (3 unexcused days) unexcused days) andfor | more unexcused days)
basis unless the and/or student is student is removed from | and/or student is removed
Attendance student has an removed from class class due to disciplinary | from class daily due to
excused absence. due to disciplinary actions at sast three disciplinary actions,
actlons at lsast twice times or more times
weakly. weekly.
Student displays Student is disruptive In | Student is disruptive in Studant is disruptive In class
Disruptive appropriate behavior | class at least twice class at least three times | daily and prevents learning.
Classroom in the classroom. weeakly. weeldy and prevents S/He manages to prevent
Behavior learning. the teacher from giving the
other students attention as
needed.
Student displays Student is disruptive Student is disruptive Student is disruptive while
Disruptive appropriate behavior | while on school while on school property | on school property. S5/He
Behavior on | while on school property at loast twice | three ar more times violates school property to
School property. weekly. weekly. include destruction of
Property property, theft, and
vandalism.
Student is on track Student is behind Student Is behind cohort | Student is behind cohort by
for completion of high | cohort by one grade by 2 grade levels in 3 grade levels in completion
school diploma. level in completion of completion of of requirements for high
Academic requirements for high requirements for high school diploma and/or ig
Progress school diploma. school diploma andfer court-ordered to remain on
court-ordered to remain the high schoot equivalency
on the high-school track,
equlvalency frack.
Student displays Student displays the Student displays the Student doss not practice
appropriate pear inability to effectively mability to effectively fistening, cooperating, and
Peer interactions. fisten, cooperate, and listen, cooperate, and communicating wefl with
Interactions communicate with communicate with peers | peers. S/He argues with
peers at least twice at least three times peers and instigates
waakly. weekly. problems on a daily basis.
Student displays Student displays Student displays Student does not attempt to
professionat inappropriate inappropriate display appropriate
Staff relationships with relationships with staff | relatlonships with staff relationship with staff. S/He
Relationships | staff. at least twice weekly. three or more imes argues, instigates, and
weekly. curses directly at staff on a
daily basis.
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Appendix C, cont.: Educational Information Form

Department of Juvenile Justice

EDUCATIONAL INFORMATION
Educational Needs Rubric
Criteria 1 2 3
Not a Meed Moderate Priority Need High Priority Need
Student has one or fewer Student has at least 2 Student will not have the
CTE courses to complete to | CTE courses to complete | CTE course electives
Career rmeet the necessary VDOE | to mest the necessary {credits} in the time
Education requirements, VDOE requirements. necessary to complste the
requirements for
graduation.
Student displays skills Student needs to attend a | Student needs to attend a
necessary to properly raise | Parenting Skills program | Parenting Skills program at
Parenting children with little or no at least once weekly in an | least thres times waekly in
Skills assistance from others, or | effort to demonstrate the | an effort to demonstrate the
sihe does not have proper way to raise proper way o raise children
chitdren. children and help the and help the entire famlly.
entire family.
Student displays Student needs fo attend | Student needs to attend an
independent living skills an Independent Living Independent Living Skills
Independent with little or no assistance Skilts program at least program at feast three
Living Skills from others, once weekly in an effort | times weekly in an effort to
to demonstrate the skills | demonstrate the skills
necessary for necessary for independent
independent living. living.
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Appendix D: Medical History Form
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Virginia Department of Juvenile Justice

Medical History

Mark boxes where indicated.

Current Medical Problems:
Yes No Unknown Allergies:

00 O 1
O a O 2.
| & 3
OO O 4,
oo O 5.
g0 O 6.
O0O a 7.
Oo (W] 8.
0o O 9.
o0 O

g o O
0o O
oa O
o0 O
Vulnerability Factors:
Yes No Unknown
OO0 O

O O

O o O
o0 O
oo O

16, Orthopedic Problem;

. Food(s) and Reactions:

. Medication and Reactions:

Environmental and Reactions:

TB or Positive PPD: Was it Treated:
Date: Medications:

CXR:

Asthma: Peak Fiow: Last Symptoms:
Hospitalizations: Last Date:
Medications:

Diabetes: Age or Year Diagnosed:
Medications/Complications:

Hepatitis:

Heart Problem:

Sickle Cell Anemia/Trait:

11. Glasses:

12. Other Assistive Devices Needed for Care:

13. Current Psychiatric Problems:

14, Physical Disabilities:

15. Small Physical Stature:

16. Developmental/Mental/Physical Disability:

17. Presents as Lesbian, Gay, Bisexwal, Transgender, Gender Identity Issues:

18. History of Sexual Victimization:

19. History of Sexual Activity While in Custody:

Place ID Sticker Here

Updated: July 1, 2013
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Appendix D, cont.: Medical History Form

Virginia Department of Juvenile Justice

Medical History

Past Medical History:

Yes No Unknown

oo O 20. Chicken Pox: Other Childhood Diseases:

c0 O 21. Head Injury:
Where Treated?

oo (W 22. Loss of Consciousness: How Long?

O O g 23. Fractures:

O 0 | 24. Seizures:

00 O 25. Gunshot Wounds;
Bullet or Fragments Retained:

O 26. Stab Wounds:

g 27. Medical Hospitalizations: Where? When? Why?

Oo (] 28. Psychiatric Hospitalizations: Where? When? Why?

(| 0O 29. Surgery/Operations/Procedures:

Females Only: (leave blank if male)
o0 a 30. Pregnancy: G P AB

Induced: Spontanaeous:
Last Pregnancy/Delivery: Vaginal: C-Section:
Complications:

aao O 31. Menstrual Cycle/Pap Smears:

Last Period: AN OAbn
Problems with Periods:
Last Pap Smear; ON OAbn
Place ID Sticker Here Updated: July 1, 2013 VOLIV-4.3-4.03 Page2of6
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Appendix D, cont.: Medical History Form

Virginia Department of Juvenile Justice

Medical History
STIs:
Yes No N/4 Unlnown
OO0 O 0O 32 Chlamydia:
OO O 0O 33. Gonorrhea:
OO0 O 0O 34 Syphilis:
OO O O 35 Herpes:
O 0 O 0O 36 Venereal Warts:
OO O 0O 37 Genital Sores:
OO0 O 0O 38HPV:
OO0 O O 39 Pedicvlosis:
OO O O 40 Trichomonis:
Medications:
(check if ves)

[0 41. Medical: Name? Dose? Frequency? Indication?

Birth Control for Females:
O 42. Psychotropics:
{check all that apply)

Psychotropic Sleep Stimulant
Never Previously Prescribed
Prescribed in the Past
Current Prescription (prior to arrival at RDC)
Newly Prescribed at RDC

oooo
Oo0ooo
oooo

Current: (Name? Dose? Frequency? Indication?)

Previons: Psychotropic(s), if applicable:

Physician:

Yes No Unknown

0o O 44. Family Dector or Clinic: Address:
Psychiatrist: Address:
OB/Gyn: Address:

Family History:

Yes No Unknown

45.TB: Who?

46.Heart Problems: Who?
47.High Blood Pressure: Who?
48.Bloed Sugar Problems: Who?
49. Asthma: Who?

50.0ther:

ooooOogao

oooooo
oooono

Place ID Sticker Here Updated: July 1, 2013 VOL IV-4.3-403 Page 3 of 6



Appendix D, cont.: Medical History Form

Virginia Department of Juvenile Justice
Medical History

Social History:
(check all that apply)
Substance abuse: Frequency of Use Age of First Use
O 51. Cigarettes

0O 52. Alcohol

O 53. Marijuana

[ 54. Cocaine

0O 55. Crack

O 56. Heroin

O 57. Hallucinogens
O 58. inhalants

0 59. Other Nlicit/ ‘Designer’/ Prescription Drugs:

High Risk Behavior/ Sexual History:
(check if applicable)

O 60. Have you had sex? Yes O No O
O 61. Was it consensual? Yes 0 No O
If nonconsensual, did you report it to anyone? Yes 0 No O
Who?
O 62. Age at first sexual intercourse (not abuse):
O 63. Have you ever been forced or pressured into doing something sexual
that you didn’t want to do? No 0 Yes O
O 64. IV drug use? Yes O No O
O 65, Histery of blood transfusion or blood product administration? Yes 0 No [3
O 66. Trading sex for money or drugs? Yes 0 No D
0 67. How many sexual pariners have you had in the past year?
Past 3 years?
How many (lifetime)?
0O 68. Were your sexual partner(s): Male 0 Female O Both O
DO 69. High risk sexual partner (promiscuous/I'V drug use/prostitution):;
O 70. Condom use: No O Yes O If yes, sometimes O or every time O
O 71. Multiple tattoos:

Family:

Lives with: Phone #:
O 72. Number of children you have (include age/sex):

Place ID Sticker Here Updated: July 1, 2013 VOL IV-4.3-4,03 Paged of 6
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Appendix D, cont.: Medical History Form

Virginia Department of Juvenile Justice
Medical History

Review of Systems: (Current Only)

Constitutional: [0 Insomnia [ Night Sweats [ Recent Weight Loss (>10Ibs Past Month)

HEENT: O Headaches [ Nasal Congestion/Sneezing [ Nose Bleeds [ Blurry Vision

Respiratory: O Cough [ Shortness of Breath (Exertional?) [ Chest Pain

Cardiac: O Palpitations O Blackout Spells

Gastrointestinal: [JNausea [ Abdominal Pain [ Diarthea O Heartburn [ Constipation

Genitourinary: [ Trouble Voiding [ Bedwetting [ Urethral Discharge (Males)
BJ Vaginal Discharge:

Skin: O Acne O Athlete’s Foot O Jock Itch [0 Rashes [ Open Lesions/Wounds

Muscutoskeletal: O Joint Pain Which joint(s)?
O Muscle Pain Where?
O Back Pain
O Recent Injuries When? How?

Psychiatric: 0 Depressed:
O Thoughts or plans of hurting/killing oneself or others:

Signature and Credentials; Date:

Place ID Sticker Here Updated: July 1, 2013 VOLIV-4.3-4.03 Page 5 of 6



Virginia Department of Juvenile Justice
Medical History

Tuberculosis Risk Assessment

The United States Public Health Service and the Center for Disease Control and Prevention recommends that
tuberculosis (TB) skin testing be performed on all individuals who may be at risk of TB. To assist us in
determining your risk level, please answer the following questions:

1.

2.

Were you born in a country outside of the United States?
O No O Yes What Country?
Have you received vaccinations in a country other than the United Stated?
ONo O Yes ‘What Country?
Have you spent three or more consecutive months in a foreign country in the past § years?
O No O Yes What Country?
Have you been exposed or had contact with a person with active TB in the two last years?
O Ne 0 Yes Whom? Relationship?
Have you been homeless or have you lived in a shelter during the last two years?

ONo OYes

Do you have any of the following? {check all that apply).

O Fatigue [J Weight loss [T Chills O Night sweats O Productive cough

O Persistent cough (how leng ) O Coughing vp blood O Loss of appetite

O Fever for more than one week O Unexplained weight loss [J None of the above
Are you currently taking oral steroid (other than inhalers) or cancer treating drugs?

O No O Yes What?
Are you currently taking medications for Rheumatoid Arthritis such as Humira, Remicade or Enbrel?
O No O Yes What?

Have you ever had a positive TB skin test or taken any treatment for TB disease or a positive TB test?
ONo DO Yes
Where and when were you treated (city/state/county):
{(Month/year):
Did you complete the medication? ONo O Yes

If no, how long did you take the medications (Months):
Explain:

10. Do you have any of the following medical conditions? (Check all that apply})

O Diabetes O Malnutrition O Cancer O Chronic kidney failure
O Congenital or Acquired Immunodeficiency 01 Other O Nene of the above

To the best of my knowledge the above information is correct and complete.

Signature: Date:
Reviewed by: Date:
Place 1D Sticker Here Updated: July 1, 2013 VOL IV-4.34.03 Page 6 of 6
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Appendix E: Physical Examination Form

Virginia Department of Juvenile Justice
Physical Examination

Mark boxes when indicated.

Vital Signs: Weight: Ibs Height: feet inches BMI:
Temp: Heart rate: per/min Resp: per/min
BP: /

Hearing Screening: Pass O Fail O

Vision Screening:  Pass O Fail O

Allergies; Yes 0 No O

General Appesrance:;

Skin: O Checked [ Not Checked
{check all that apply below)

O Birthmarks
3 Skin marks {(scars, tattoos, carvings)
O Acne
O Fungal infections
O Other skin infections
O Signs of recent trauma
O Other

HEENT: O Checked O Not Checked [J Under Investigation

Head: NO Abn O
Eves: NO Abn O
Ears: NO Abn O
Nose: NO Abn O
ThroattN O Abn O
Neck: NO Abn O

Pulmonary: NO abn O
Cardiovascular: NO Abn O

Chest: NO Abn O
Breast exam for females (if indicated): N O Abn O
Abdomen: NDO Abn O

Musculoskeletal: N 3 Abn O
Neurclogical: NO AbnO

Place ID Sticker Here Updated: July 1 2013 VOLIV-4.34.03 Page1of3



Appendix E, cont.: Physical Examination Form

Virginia Department of Juvenile Justice
Physical Examination

Genital Exam: [] Conducted [J Not Conducted [ Under Investigation/Results not Available
{choose one below)

Males
Ext, genitalia: NO Abn O
Circumcised: YesO Noll

Hernia: YesO3 NoO
Testicles/scrotum: N O Abn O
Tanner Stage:

Females

Ext. genitalia: N[O Abn O
Vagina: NO Abn O
Cervix: NO abnO
Uterus: NO Abn O
Adnexae: NO abn 0O
Rectovaginal: N O Abn [1
Tanner Stage:

0O PID:

LAB: [ Conducted O Not Conducted O Under Investigation/Results not Available

GC:  Neg: 0O PosO Chlamydia: Neg O3 Pos O HIV: Neg O Pos O
Hgb/Het: NO Abn O BS:NO AbnO
UA: NO Abn DO
UPT: Negl PosJ
Other;

Assessment:

Apparently free from communicable disease: Yes 0 No [

Handicaps: Yes 0 No O

Medical Status Changes: Yes O No O

Place ID Sticker Here Updated: July 1 2013 YOLIV4.3-4.03 Page2of3
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Appendix E, cont.: Physical Examination Form

Virginia Department of Juvenile Justice
Physical Examination

Plans/Recommendations:
(check all that apply)

O Psychotropic medications:

O Other medications:

O Referral w/in DJJ: O Optometrist [JDental DOBSU O Other

O Referral outside of DJI: O Dermatology [0 Orthopedics O Newrology O Cardiology

O] Urclogy OO0 OB/Gyn O ENT O Nephrology [ Audiology
O PT/OT O Ophthatmology O Hematology [ Surgery

[ Diagnostic tests: [1 X-ray OEKG [ Lab(s)
O Other

O Prosthetic device or equipment:

O Patient education discussed:

Immuonizations: [ No records
(check one} (O DI]J records only
O Records from schools, family, and other non-DJJ source

Signature: Date:

Place ID Sticker Here Updated: July 1 2013 VOLIV-4.3-4.03 Page3of3
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' CASA

Court Appointed Speciol Advocates
FOR CHILDREN

VIRGINIA BEACH
WHO WE ARE AND WHAT WE DO ©®

Legal authority for CASA Program: Virginia Code§9.1-151 et seq. of the Code of
Virginia

Virginia Code §9.1-151:

The Program shall provide services in accordance with this article to
children who are subjects of judicial proceedings (i) involving allegations
that the child is abused, neglected, in need of services, or in need of
supervision or (i) for the restoration of parental rights pursuantto § 16.1-
283.2 and for whom the juvenile and domestic relations court judge
determines such services are appropriate.

Statutory Requirements to be a CASA § 9.1-153(D) and (E)

- Compliance with state regulations
- DCJS grant conditions
- National CASA standards

Duties of a CASA: § 9.1-153(B) Volunteer court-appointed special advocates; powers
and duties; assignment; qualifications; training.

a. Investigating the case to which he is assigned to provide independent
factual information to the court.

b. Submitting to the court of a written report of his investigation in
compliance with the provisions of § 16.1-274.



i. CASA reports are admissible in court. See Holley v. County Dept.
of Soc Servc’s, 2003 Va. Lexis (unpub) 330 (2003)

ii. Prepared CASA reports are filed in accordance with the Code of
Virginia (§ 16.1-274)

¢. Monitoring the case to which the CASA is assigned to ensure compliance
with the court's orders,

d. Assisting the appointed guardian ad litem to represent the child in
providing effective representation of the child’s needs and best interests.

e. Reporting a suspected abused or neglected child pursuant to § 63.2-
1509.

. State and local child abuse and CASA statistics as provided by DCJS and VB
JDRC;
a. FY23 VA Beach children served, number of advocates, volunteer hours,
and value of volunteer hours

b. FY22 statewide statistics

. Benefits and outcomes associated with a CASA appointment
. Q& A/ Hypothetical Case

. Reference materials attached



ARTICLES CODE OF VIRGINIA CURRENT AS OF 7/1/2023

§ 9.1-151. Court-Appointed Special Advocate
Program; appointment of advisory committee.

A. There is established a Court-Appointed Special Advocate Program {the Program) that shall be
administered by the Department. The Program shall provide services in accordance with this article to
children who are subjects of judicial proceedings (i) involving aliegations that the child is abused,
neglected, in need of services, or in need of supervision or (ii) for the restoration of parental rights
pursuant to § 16.1-283.2 and for whom the juvenile and domestic relations district court judge
determines such services are appropriate. Court-Appointed Special Advocate volunteer appointments
may continue for youth 18 years of age and older who are in foster care if the court has retained
jurisdiction pursuant to subsection Z of § 16.1-241 or § 16.1-242 and the juvenile and domestic
relations district court judge determines such services are appropriate, The Department shall adopt
regulations necessary and appropriate for the administration of the Program.

B. The Board shall appoint an Advisory Committee to the Court-Appointed Special Advocate Program,
consisting of 15 members, one of whom shall be a judge of the juvenile and domestic relations district
court or circuit court, knowledgeable of court matters, child weifare, and juvenile justice issues and
representative of both state and local interests. The duties of the Advisory Committee shall be to
advise the Board on all matters relating to the Program and the needs of the clients served by the
Program, and to make such recommendations as it may deem deslrable.

8 9.1-152. Local court-appointed special advocate
programs; powers and duties.

A, The Department shall provide a portion of any funding appropriated for this purpose to applicants
seeking to establish and operate a local court-appointed special advocate program in their respective
judicial districts. Only local programs operated in accordance with this article shall be eligible to
receive state funds.

B. Local programs may be established and operated by local boards created for this purpose. Local
boards shall ensure conformance to regulations adopted by the Board and may:

1. Solicit and accept financial support from public and private sources.,

2. Oversee the flnancial and program management of the local court-appointed special advocate
program.

3. Employ and supervise a director who shall serve as a professional liaison to personnel of the court
and agencies serving children,

4. Employ such staff as is necessary to the operation of the program.

§ 9.1-153. Volunteer court-appointed special
advocates; powers and duties; assignment;
qualifications; training.




A. Services in each local court-appointed special advocate program shall be provided by volunteer
court-appeinted special advocates, hereinafter referred to as advocates, The advocate’s duties shall
include:

1. Investigating the case to which he is assigned to provide independent factual information to the
court.

2. Submitting to the court of a written report of his investigation in compliance with the provisions of §
16,1-274. The report may, upon request of the court, include recommendations as to the child’s
welfare,

3. Monitoring the case to which he is assigned to ensure compliance with the court’s orders.

4. Assisting the guardian ad litem appointed to represent the child In providing effective representation
of the child’s needs and best interests.

5. Reporting a suspected abused or neglected chlld pursuant to § 63.2-1509,

B. The advocate is not a party to the case to which he Is assigned and shall not call witnesses or
examine witnesses. The advocate shall not, with respect to the case to which he is assigned, provide
legal counsel or advice to any person, appear as counsel in court or in proceedings which are part of
the judicial process, or engage in the unauthorized practice of law. The advocate may testify If called
as a witness.

C. The program director shall assign an advocate to a child when requested to do so by the judge of
the juvenile and domestic relations district court having jurisdiction over the proceedings. The
advocate shall continue his association with each case to which he is assigned until relieved of his
duties by the court or by the program director. The program director may assign an advocate to
attend and participate in family partnership meetings as defined by the Department of Social Services
and in meetings of family assessment and planning teams established pursuant to § 2.2-5208,
multidisciplinary child sexual abuse response teams established pursuant to § 15.2-1627.5,
individuallzed education program teams established pursuant to Article 2 (§ 22.1-213 et seq.) of
Chapter 13 of Title 22.1, and multidisciplinary teams established pursuant to §§ 63.2-1503 and 63.2-
1505.

D. The Department shall adopt regulations governing the qualifications of advocates who for purposes
of administering this subsection shall be deemed to be criminal justice employees. The regulations
shall require that an advocate be at least twenty-one years of age and that the program director shall
obtain with the approval of the court (i} a copy of his criminal history record or certification that no
conviction data are maintained on him and (ii) a copy of information from the central registry
maintained pursuant to § 63.2-1515 on any investigation of child abuse or neglect undertaken on him
or certification that no such record is maintained on him. Advocates selected prior to the adoption of
regulations governing qualifications shall meet the minimum requirements set forth in this article.

E. An advocate shall have no associations which create a conflict of interests or the appearance of such
a conflict with his duties as an advocate. No advocate shall be assigned to a case of a child whose
family has a professional or personal relationship with the advocate. Questions concerning conflicts of
interests shall be determined in accordance with regulations adopted by the Department.

F. No applicant shall be assigned as an advocate until successful completion of a program of training
required by regulations. The Department shall set standards for both basic and ongoing training.

§ 9.1-154. Immunity.

No staff of or volunteers participating in a program, whether or not compensated, shall be subject to
personal liability while acting within the scope of their duties, except for gross negligence or
intentional misconduct.

§ 9.1-155. Notice of hearings and proceedings.

The provision of § 16.1-264 regarding notice to parties shall apply to ensure that an advocate is
notified of hearings and other proceedings concerning the case to which he is assigned.




§ 9.1-156. Inspection and copying of records by
advocate; confidentiality of records.

A. Upon presentation by the advocate of the order of his appointment and upon specific court order,
any state or local agency, department, authority, or institution, and any hospital, school, physician, or
other health or mental health care provider shall parmit the advocate to inspect and copy, without the
consent of the child or his parents, any records relating to the child involved In the case. Upon the
advocate presenting to the mental health provider the order of the advocate’s appointment and, upon
specific court order, in lieu of the advocate inspecting and copylng any related records of the child
involved, the mental health care provider shall be available within seventy-two hours to conduct for
the advocate a review and an interpretation of the child's treatment records which are specifically
related to the investigation.

B. An advocate shall not disclose the contents of any document or record to which he becomes privy,
which is otherwise confidential pursuant to the provisions of this Code, except (i) upon order of a court
of competent jurisdiction or (ii} if the advocate has been assigned pursuant to subsection Cof 8§ 9,1-
153 to attend and participate in famlly partnership meetings as defined by the Department of Social
Services or in meetings of family assessment and planning teams established pursuant to § 2.2-5208,
multidisclplinary child sexual abuse response teams established pursuantto & 15.2-1627.5,
individualized education program teams established pursuant to Article 2 (§ 22.1-213 et seq.) of
Chapter 13 of Title 22.1, or multidisciplinary teams established pursuant to §§ 63.2-1503 and 63,2-
1505, the advocate may verbally disclose any information contained in such document or record
related to the child to which he is assigned at such meetings, provided that such information shall not
be disclosed further.

§ 9.1-157. Cooperation of state and local entities.

All state and local departments, agencies, authorities, and institutions shall cooperate with the
Department and with each local court-appointed special advocate program to facilitate its
implementation of the Program.
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Hypothetical T — Using an AI Bot to Draft Legal Pleadings

SUMMARY:

A new associate is presented with a last-minute request from a partner to draft a legal brief
requested by the court in advance of a motions hearing, and the brief must be filed that day.
Overwhelmed and facing other crucial, tight deadlines, the attorney decides to use ChatGPT to
draft the brief. After the associate enters the prompt, ChatGPT works in the background while the
associate does the other deadline-driven work. Because the attorney is required to continually re-
prompt due to the program’s reluctance to prepare legal work, ChatGPT does not finish until the
draft brief is due for the partner’s review. The associate hands the draft to the parmer without
reviewing ChatGPT’s work product. The partner, after being delayed by a lengthy conference call,
signs and files the brief without reviewing it. Upon appearing in court, the partner and associate
must answer difficult questions when the presiding judge is quite concered about quality of the
brief. '

QUESTIONS:

¢ Was it ethically permissible for Attomey Wilson, the associate, to have Chat GPT draft the
brief for him?

» Was it an ethical violation for Gibbs to sign and file the brief?
o Even if she believed Wilson had drafted it himself?

+ Did she or Wilson violate any Virginia Rules of Professional Conduct in having an Al bot
draft the brief that neither of them read but that Gibbs signed and filed with the Court?

¢ Did Gibbs or Wilson commit any ethics violations in response to Judge Mills’s questioning
at the hearing?

e |5 this similar to ghost-writing?



H\ pothetical 2 — Accepting Cryptocurrency as an Advance Pavment of Leoal Fees

SUMMARY:
An attorney is confronted with a new type of payment for her services: Bitcoin. When a client
offers to pay for the attorney’s services in Bitcoin, the atiorney must determine how to accept,

hold, protect, and navigate the ups and downs of cryptocurrency while maintaining professional
and ethical standards.

QUESTIONS:
¢ Does Attorney Smith have to convert the bitcoin into US dollars?
¢ Does Attorney Smith have to hold the bitcoin in a trust account?

* Does Attorney Smith’s retainer agreement with Mr. Jones have to disclose information
related to the risks associated with bitcoin as the form of payment? If so, what?

¢ Can Attorney Smith take her fee from the retainer?

» Does Attorney Smith have to convert the bitcoin to currency before she transfers the fees
to her personal account?

& Can Attorney Smith accept a bitcoin bonus?

*  What could Attorney Smith do to protect herself from the fluctuation in value of
cryptocurrency?



H\pothetical 3 - Ethical Issues Arising from the Use of “Replv All”

SUMMARY:

An attorney represents a client in a zoning enforcement dispute against the City of Virginia
Beach. There are claims, counterclaims, and even a criminal enforcement action pending against
the attormney’s client.

The City hires a law firm to represent its interests which sends you a letter indicating all current
City employees are represented parties and that you cannot contact anyone on the City payroll
without their consent and participation. The City copies an assistant city attorney and the City
inspector who cited your client with the violation for renting their house to a complete stranger
for less than thirty days.

QUESTIONS:

¢ Can the attomey reply to the email copying everyone included on the original email
including the inspector?

*  Can the attorney call their classmate, who works as an assistant City attorney, to suggest
settlement?

*  What other ethical issues may arise if “Reply All” is used inadvertently? How should
such a situation be handled?



Hypothetical 1 — Using an Al Bot to Draft Legal Pleadings

RESOURCES:
LEO 1874
Rules of Professional Conduct:

1.1 - Competence

A lawyer shall provide competent representation to a client. Competent representation requires
the legal knowledge, skill, thoroughness and preparation reasonably necessary for the
representation.

1.2 — Scope of Representation
(a) A lawyer shall abide by a client's decisions concerning the objectives of representation,
subject to paragraphs (b), (c), and (d), and shall consult with the client as to the means by
which they are to be pursued. A lawyer shall abide by a client’s decision, after consultation
with the lawyer, whether to accept an offer of settlement of a matter. In a criminal case, the
lawyer shall abide by the client's decision, after consultation with the lawyer, as to a plea to
be entered, whether to waive jury trial and whether the client will testify.

(b) A lawyer may limit the objectives of the representation if the client consents after
consultation,

(c) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer
knows is criminal or fraudulent, but a lawyer may

(1) discuss the legal consequences of any proposed course of conduct with a client;

(2) counsel or assist a client to make a good faith effort to determine the validity, scope,
meaning, or application of the law; and

(3) counsel or assist a client regarding conduct expressly permitted by state or other
applicable law that conflicts with federal law, provided that the lawyer counsels the client
about the potential legal consequence of the client’s proposed course of conduct under
applicable federal law

1.6 — Confidentiality of Information

(a) A lawyer shall not reveal information protected by the attorney-client privilege under
applicable law or other information gained in the professional relationship that the client has
requested be held inviolate or the disclosure of which would be embarrassing or would be likely
to be detrimental to the client unless the client consents after consultation, except for disclosures
that are impliedly authorized in order to carry out the representation, and except as stated in

paragraphs (b} and (c).



3.1 — Meritorious Claims and Contentions

A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless
there is a basis for doing so that is not frivolous, which includes a good faith argument for an
extension, modification or reversal of existing law. A lawyer for the defendant in a criminal
proceeding, or the respondent in a proceeding that could result in incarceration, may nevertheless
so defend the proceeding as to require that every element of the case be established.

3.3 — Candor Towards the Tribunal
(a) A lawyer shall not knowingly:

(1) make a false statement of fact or law to a tribunal;

(2) fail to disclose a fact to a tribunal when disclosure is necessary to avoid assisting a
criminal or fraudulent act by the client;

(3) fail to disclose to the tribunal controlling legal authority in the subject jurisdiction
known to the lawyer to be adverse to the position of the client and not disclosed by
opposing counsel; or

(4) offer evidence that the lawyer knows to be false, If a lawyer has offered material
evidence and comes to know of its falsity, the lawyer shall take reasonable remedial
measures.

(b) A lawyer may refuse to offer evidence that the lawyer reasonably believes is false.

(c) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to
the lawyer which will enable the tribunal to make an informed decision, whether or not the
facts are adverse,

(d) A lawyer who receives information clearly establishing that a person other than a client
has perpetrated a fraud upon the tribunal in a proceeding in which the lawyer is representing
a client shall promptly reveal the fraud to the tribunal,

(¢) The duties stated in paragraphs (a) and (d) continue until the conclusion of the
proceeding, and apply even if compliance requires disclosure of information protected by
Rule 1.6.

3.4 - Fairness to Opposing Party and Counsel

{d) A lawyer shall not: Knowingly disobey or advise a client to disregard a standing rule or a
ruling of a tribunal made in the course of a proceeding, but the lawyer may take steps, in good
faith, to test the validity of such rule or ruling.

4.1 — Truthfulness in Statements to Others
In the course of representing a client a lawyer shall not knowingly:

(a) make a false statement of fact or law; or



(b) fail to disclose a fact when disclosure is necessary to avoid assisting a criminal or
fraudulent act by a client.

8.4 — Misconduct
It is professional misconduct for a lawyer to:

(b) commit a criminal or deliberately wrongfisl act that reflects adversely on the lawyer's
honesty, trustworthiness or fitness to practice law;

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation which reflects
adversely on the lawyer’s fitness to practice law;



LEC 1874: LIMITED SCOPE REPRESENTATION—REVIEWING PLEADINGS FOR PRO
SE LITIGANTS—SUBSTANTIAL ASSISTANCE AND “GHOSTWRITING”

Law Firm has contracted with a pre-paid legal services plan (“Plan”) to review and
comment to Plan Members on certain documents submitted to Law Firm by Plan Members.
“Plan Members” or “Members” are persons who contract with the Plan for access to services
provided by Law Firm. Law Firm is compensated by the Plan for this document review service
(and & wide range of other designated services) on a membership per capita basis.! In addition to
the services designated for payment on a membership per capita basis, the Plan allows a Member
to request certain other legal services by the Law Firm, including representation before tribunals,
on a discounted hourly fee-for-service basis in which the fee is paid by the Member to the Law
Firm.

A Member requests Law Firm to review and provide legal advice on a Warrant In Debt
with 2 Bill of Particulars that the Member has prepared for pro se filing in a General District
Court and a petition for a change of custody that the Member has prepared for filing pro se in a
Juvenile and Domestic Relations District Court. A review of these documents may fall under the
designated document review service described above for which Law Firm is paid on a capitated
basis. Law Firm agrees to review and provide advice on these documents, provided the Member
agrees to transmit a letter to the court at the time of the filing of the documents that includes this

language:

At the request of [Member] Law Firm has reviewed the attached pleading or
document or a version thereof that [Member] has informed Law Firm that he/she
intends to file in this court pro se. Law Firm has provided legal advice to
[Member] regarding the pleading or document, Member has neither retained Law
Firm to represent [Member] before this court in the proceeding initiated by the
attached pleading or a version thereof nor has Law Firm agreed to reprasent
[Member] in such proceeding. This letter is merely notice to the court that Law
Firm has reviewed and provided legal advice to [Member] with regard to the
attached pleading or a version thereof to assist [Member] in accurately presenting
his/her claim to the court in the proceeding.

Questions Presented
You have asked the Committee to address these questions:

1. Has Law Firm fully satisfied its ethical obligations of notice to the court as described in LEOs
1127, 1592, 1761 and 1803 by the actions described above?

For the reasons set out in this opinion, absent a court rule or law to the contrary, there is
no ethical obligation to notify the court of the lawyer’s assistance to the pro se litigant. To the
extent that LEOs 1127, 1592, 1761 and 1803 are inconsistent with this opinion, they are
overruled.

! Law Firm’s compensation is based on the number of members residing in the Law Firm’s state, not on the number
of times a Member calls Law Firm for the designated service,



LEO 1874
Page 2

2. Does Law Firm have an affirmative obligation to determine if the pleading or a version
thereof was filed and the letter transmitted to the court with it?

No.

3. If Law Firm determines that the pleading or a version thereof was filed without the letter,
does Law Firm have an obligation to transmit a similar notice to the court?

No.

4. Does Law Firm have an obligation to determine if the pleading was filed in the form reviewed
by the Law Firm and to advise the tribunal if any change was made prior to its filing?

No.

5. Does Law Firm have an obligation to determine in advance whether or not the court in which
the pleading or document will be filed will consider the notice to be an appearance and Law Firm
ruled counsel of record and then so notify the Member prior to filing?

The question of whether the assistance provided to a pro se litigant constitutes an
“appearance” is a question of law beyond the purview of this Committee. A lawyer owes a duty
of competence to a client, even if the representation has been limited by agreement. This would
include determining a particular court’s rules, decisions or policies in regard to “ghostwriting” or
providing undisclosed assistance to pro se litigants and advising a pro se litigant of any
applicable law.

6. Doces Law Firm have an obligation to appear as counsel of record in the proceeding even if
Member refuses to engage Law Firm or compensate Law Firm on the discounted fee-for-service
basis as provided in the Plan?

Probably not, but this depends on whether the court has deemed the lawyer 1o have
entered an appearance on behalf of the Member. See discussion below.

7. Does Law Firm have an obligation to determine if the opposing party or parties to the
proceeding are represented by counsel and, if so, to provide counse] with a similar notice?

No. Because the representation in your hypothetical will have terminated, no further
ethical obligations are owed.

8. Would any answer to the questions above change if Member directly compensated Law Firm
for the requested review on a fee-for-service basis if the review was not covered under the
capitated payment portion of the Plan?

No.
DISCUSSION

Question 1 assumes that Law Firm has an obligation to notify the court if it has provided
assistance to a member that secks a document review of a pleading that the member has prepared
and intends to file pro se. This assumption appears to be based on the Committee’s prior
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guidance in Legal Ethics Opinions 1127 and 1592. The Committee will review and analyze
each.

Legal Ethics Opinion 1127

In LEO 1127, the Committee was asked whether it is ethically permissible for a lawyer to
advise and assist a pro se litigant in pending employment litigation by providing legal advice,
legal research, recommendations for courses of action to follow in discovery and redrafting of
documents prepared by the litigant himself. The Committec opined that there was nothing in the
Code of Professional Responsibility that prohibited a lawyer from rendering such assistance to &
pro se litigant. However, in LEO 1127, the Committee pointed to former DR 7-105(A), which
requires that a lawyer shall not disregard or advise his client to disregard a standing rule of a
tribunal or a ruling of a tribunal made in the course of a proceeding. Rule 3.4(d) of the current
Rules of Professional Conduct adopts the identical language, Rule 3.4(d) is violated when a
lawyer knowingly disregards “a standing rule or a ruling of a tribunal made in the course of a
proceeding.” (Emphasis added). LEO 1127 explains that the lawyer cannot disregard & court’s
rule or requirement that the identity of the drafter of a pleading be disclosed. While this may be
a correct statement of an ethics rule, the rules of procedure in state and federal court generally do
not require the identification of a lawyer who prepares a pleading for a pro se litigant,” The rules
of procedure require that a pleading be signed by a lawyer admitted to practice before that court,
or by the unrepresented party.> In your hypothetical, the pro se litigant signs and files the
pleading, not the lawyer. In effect, LEO 1127 advises lawyers to avoid violating a non-existent
rule of procedure. Absent a standing rule of procedure that requires disclosure of the drafier of a
pleading, who does not sign that pleading nor enter an appearance as counsel of record, neither
Rule 3.4(d) nor former DR 7-105(A) comes into play.

By way of example, United States District Court Judge Henry Morgan held:

The Court believes that the practice of lawyers ghost-writing legal documents to
be filed with the Court by litigants who state they are proceeding pro se is
inconsistent with the intent of certain procedural, ethical, and substantive rules of
the Court. While there is no specific rule that prohibits ghost-writing, the Court
believes that this practice (1) unfairly exploits the Fourth Circuit's mandate that
the pleadings of pro se parties be held to a less stringent standard than pleadings
drafted by lawyers, see, e.g., White v. White, 886 F.2d 721, 725 (4th Cir. 1989)
(citations omitted), (2) effectively nullifies the certification requirement of Rule
11 of the Federal Rules of Civil Procedure (“Rule 11*), and (3) circumvents the
withdrawal of appearance requirements of Rule 83.1(G) of the Local Rules for the
United States District Court for the Eastern District of Virginia (“Rule 83.1(G)”).

Laremont-Lopez v. Southeastern Tidewater Opportunity Center, 968 F. Supp. 1075, 1077-78
(E.D. Va. 1997).

11 U.8.C. §110 requires that non-lawyer benkruptcy petition preparers sign and make certifications on the petition
Sjrepared for a pro se debtor.
Va. 8. . R. 1:4(c): “Counsel or an unrepresented party who files a pleading shall sign it and state his address”
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In this case, there was no rule of procedure requiring that the identity of the drafting
attorney be disclosed, as discnssed and assumed in LEO 1127. Further, it is more likely that the
lawyers chastised by Judge Morgan in Laremont-Lopez reasonably believed that they were acting
in good faith and did not mowingly disregard any standing rules in the federal court. Without a
rule of procedure prohibiting their conduct, how could they know? The attormeys in this case
maintained that they were retained by the plaintiffs for the discrete limited purpose of drafting
the complaints. They argued that at the time the complaints were filed their representation of the
plaintiffs had terminated, and thus, it was appropriate for the plaintiffs to sign the pleadings as
unrepresented litigants. In short, their position is that they did not sign the pleadings because
they no longer represented the plaintiffs. Laremont-Lopez, supra, 968 F. Supp. at 1078. It is
hard to question this argument. Indeed, Judge Morgan allowed that the attorneys’ reasoning was
“not at odds with the plain language of Rule 11” but nevertheless held that they had
circumvented the rule by not having signed the pleadings. But this still begs the question of
whether the lawyers in this case had dnowingly disregarded any standing rule that required
disclosure of their identity as the drafter of pleadings filed by the pro se litigants. As to the
lawyers in Laremont-Lopez, the court found that they had not:

The Court FINDS that the practice of ghost-writing legal documents to be filed
with the Court by litigants designated as proceeding pro se is inconsistent with the
procedural, ethical and substantive rules of this Court. While the Court believes
that the Attomeys should have known that this practice was improper, there is no
specific rule which deals with such ghost-writing. Therefore, the Court FINDS
that there is insufficient evidence to find that the Attorneys knowingly and
intentionally violated its Rules. In the absence of such intentional wrongdoing, the
Court FINDS that disciplinary proceedings and contempt sanctions are
unwarranted.

Laremont-Lopez, supra, 968 F. Supp. at 1079-80. (Eruphasis added). Judge Morgen found that
the lawyer’s conduct was inconsistent with the rules but did not find that they had violazed any of
those rules. However, lawyers are now on notice, because of Laremoni-Lopez and other federal
court cases, that “ghostwriting” may be forbidden in some courts, and should take heed, even if
such conduct does not viclate any specific standing rule of court.

Legal Ethics Opinion 1592

In this opinion, the Commitiee addressed a sitvation in which an attorney was retained by an
uninsured motorist insurance carrier to defend the carrier in an action in which the uninsured
motorist ("Defendant Motorist") has appeared pro se. Although Attomey A had not entered an
appearance on behaif of the Defendant Motorist, the Defendant Motorist consulted with Attorney
A, and Attorney A assisted Defendant Motorist and/or gave Defendant Motorist advice in regard
to responding to discovery requests propounded by the Plaintiff in the case. The Committee
opined:

Under DR 7-105(A), and indications from the courts that attorneys who drafi
Dleadings for pro se clients would be deemed by the court to be counsel of record
Jor the pro se client, any disregard by either Attorney A or Defendant Motorist of
a court's requirement that the drafter of pleadings be revealed would be violative
of that disciplinary rule. Such failure to disclose would also be violative of DR 7-
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102(A)(3). Further, such failure to disclose Attorney A's substantial assistance,
including the drafting of pleadings and motions, may also be a misrepresentation
to the court and to opposing counsel and, therefore, violative of DR 1-102(A)(4).
The committee cautions that Attorney A may wish to obtain Defendant Motorist's
assurance that he will disclose A's assistance to the court and adverse counsel.
See LEQ #1127; Association of the Bar of the City of New York Opinion 1987-2
(3/23/87), ABA/BNA Law. Man. on Prof. Conduct, 901:6404.

(Emphasis added). LEO 1592 does not cite any specific cases for the italicized language nor was
this conclusion reached in any of the “ghostwriting” opinions rendered in the federal courts in
the Eastern District of Virginia. Moreover, controlling authority in state court says just the
opposite. Walker v. American Ass'n of Prof. Eye Care, 268 Va. 117, 597 S.E.2d 47, (2004)
(lawyer who assisted pro se plaintiff with preparation of motion for judgment signed only by
plaintiff as & pro se litigant and filed pleading with court together with filing fee did not appear
on plaintiff’s behalf as counsel of record). Without any supporting authority, LEQ 1592 reaches
the conclusion that a lawyer who assists a pro se litigant by preparing a pleading or providing her
with legal assistance is deemed by the court to have entered an “appearance” as counsel of record
on behalf of that person. That conclusion is incorrect, but at least one circuit court has deemed
the litigant “represented by counsel” when a lawyer prepared for a client a motion for judgment
for the client to sign and proceed pro se. See Walker, supra.

LEO 1592 concluded that the lawyer violated DR 7-105(A) following the approach taken
in LEO 1127. The opinion also cites former DR 7-102(A)(3), which states: “In his
representation of a client a lawyer shall not . . .conceal or knowingly fail to disclose that which
he is required by law to reveal.” Application of this rule under these circumstances raises some
questions. First, as the attorney argued in Laremont-Lopez, the lawyer-client relationship was
concluded when the “ghostwriting” attomey completed the drafting of the pleading. So when the
pro se litigant filed his pleading with the court, he was not represented by counsel, DR 7-
102(A)(3) on its face speaks to misconduct by a lawyer in the course of representing a client.
The rule seems inapplicable to the circumstances presented in the opinion. Second, was the
lawyer “required by law” to disclose that he or she assisted the pro se litigant? As stated in the
discussion of LEO 1127, there was no rule violated when the attorney failed to disclose his
identity as the drafter of the pleading. Judge Morgan was frustrated by the fact that the attorney
had circumvented some other rules, but made no finding that the rules had been violated by the
“ghostwriting™ attorney and acknowledged that there was no rule forbidding “ghostwritten”
pleadings. Finally, LEO 1592 cites DR 1-102(A)(4) as having been violated when the lawyer
failed to disclose his “substantial assistance™ to an unrepresented defendant motorist. This rule is
nearly identical to current Rule 8.4 (b): “A lawyer shall not. . .engage in conduct involving
dishonesty, fraud, deceit, or misrepresentation which reflects adversely on a lawyer’s fitness to
practice law.” Application of this rule assumes, of course, that the “ghostwriting” lawyer is
being dishonest or deceitful for not having disclosed his assistance to the pro se litigant, even
though no standing court rule or Iaw required such disclosure.
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Other Bar Opinions

State and local ethics committees have reached different conclusions on whether
disclosure of a lawyer’s assistance to a pro se litigant is required by the Rules of Professional
Conduct. Some have opined that no disclosure is required.* Others, in contrast, have expressed
the view that the identity of the lawyer providing assistance must be disclosed on the theory that
failure to do so would both be misleading to the court and adversary counsel, and would allow
the lawyer to evade responsibility for frivolous litigation under applicable court rules.® The
ABA’s Standing Committee on Ethics and Professional Responsibility took the “middle ground”
approach adopted in LEOs 1127 and 1592 stating that disclosure of at least the fact of legal
assistance must be made to avoid misleading the court and other parties, but that the lawyer
providing the assistance need not be identified.® The ABA has since taken the position, as have
other jurisdictions, that the fact of assistance need not be disclosed, a position this Committee
has likewise chosen to adopt, overruling LEOs 1127 and 1592 to the extent they are inconsistent
with this opinion. See ABA Formal Op. 07-446 (May 5, 2007). The Committes concludes that
there is not a provision in the Rules of Professional Conduct that prohibits undisclosed assistance
10 a pro se litigant as long as the lawyer does not do 50 in a manner that violates a rule of conduct
that otherwise would apply to the lawyer’s conduct. This Committee does not believe that the
failure to disclose that fact would constitute fraudulent or otherwise dishonest conduct on the

* New York County Law Ass’n Ethics Op. 742 (2010)(disclosure of lawyer's assistance not required unless
necessary by law, rule of court or court order); New Jersey Ethics Op. 713 (2008)(disclosure not required unless
lawyer behind the scene controlling litigation); ABA Formal Op. 446-07(2007)(litigants ordinarily have the right to
preceed without representation and may do so without revealing that they have received legal assistance in the
absence of 2 law or rule requiring disclosure). Some state bar opinions have struck a “middle ground” stating that
the lawyer’s assistance should be disclosed if not the lawyer’s identity, Atizona Eth. Op, 06-03 (July 2006) (Limited
Scope Representation; Confidentiality; Coaching; Ghost Writing); Illinois State Bar Ass’n Op, 349 (Dec, 9,1983)
(Limiting Scope of Representation); Maine State Bar Eth. Op. 89 (Aug. 31, 1988); Los Angeles County Bar Ass'n
Eth. Op. 502 (Nov. 4, 1999) (Lawyers” Duties When Preparing Pleadings or Negotiating Settlement for In Pro Per
Litigant); Los Angeles County Bar Ass’n Eth, Op.483 (Mar. 20, 1995) (Limited Representation of In Pro Per
Litigants). But see Alaska Eth, Op. 93-1 (March 19, 1993) (Preparation of a Client’s Legal Pleadings in a Civil
Action Without Filing an Entry of Appearance) (Jawyer's assistance must be disclosed unless lawyer merely helped
client fill out forms designed for pro se litigants).

* Colorado Bar Ass’n Eth, Op. 101 (Jan, 17, 1998) (Unbundled Legal Services) (Addendum added Dec. 16, 2006,
noting that Colerado Rules of Professional Conduct amended to state that a lawyer providing limited representation
to pro se party involved in court proceeding must provide lawyer’s name, address, telephone number and
registration number in pleadings); Connecticut Inf, Eth, Op 98-5 (¥an. 30, 1998) (Duties to the Court

Owed by & Lawyer Assisting a Pro Se Litigant); Delaware State Bar Ass’n Committee on Prof’] Eth. Op. 1994.2
{May 6, 1994); Kentucky Bar Ass’n Eth, Op, E-343 (Jan. §1991); New York State Bar Ass’n Commitiee on Prof’l
Eth. Op. 613 (Sept. 24, 1990),

¢ ABA Inf. Op. 1414 (June 6, 1978) (Conduct of Lawyer Who Assists Litigant Appearing Pro Se), in FORMAL
AND INFORMAL ETHICS OPINIONS: FORMAL OPINIONS 3 16-348, INFORMAL OPINIONS 1285-1495, at
1414 (ABA 1986). See also Florida Bar Ass'n Eth. Op.79-7 (Reconsideration) (Feb. 15, 2000); Iowa Supreme Court
Bd. Of Prof’] Eth. & Conduct Op. 96-31 (June 5, 1997) (Ghost Writing Pleadings); Massachusetts Bar Ass'n Erfh.
Op. 98-1 (May 29, 1998); New Hampshire Bar Association (May 12, 1999) (Unbundled Services: Assisting the Pro
Se Litigant); Utah 74 (1981); Association of the Bar of the City of New York, Committee on Prof’l & Jud. Eth,
Formal Op. 1987-2 (Mar. 23, 1987).
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part of the lawyer or client, and therefore there would be no violation of Rules 1.2(d), 3.3(b),
4,1(b), or 8.4(c).

Analysis

LEOs 1127 and 1592 did not address the right of the client and the lawyer to agree to
limit the scope of the engagement as explicitly authorized by Rule 1.2(b): “[a] lawyer may limit
the objectives of the representation if the client consents afier consultation.” Perhaps that is
because there was no counterpart in the Code of Professional Responsibility for current Rule
1.2(b).” With Virginia’s adoption of most of the ABA Model Rules in 2000, a discussion of
Rule 1.2(b) and “unbundling” legal services became a hot topic not only in Virginia but across
the country as well.

We agree with the reasoning in ABA Formal Op. 07446 that:

The fact that a litigant submitting papers to a tribunal on & pro se basis has
received legal assistance behind the scenes is not material to the merits of the
litigation. Litigants ordinarily have the right to proceed without representation
and may do so without revealing that they have received legal assistance in the
absence of a law or rule requiring disclosure.

Some case decisions and ethics opinions have required disclosure of the lawyer’s
assistance on the basis that pro se litigants are treated more leniently and held to less stringent
standards than litigants that are represented by counsel, This Committee does not share this
concern and believes that a pro se litigant that receives undisclosed assistance by a lawyer will
not receive any unwarranted special treatment. In many instances, if the lawyer has been
competent and effective with his undisclosed assistance it will be obvious to the court and other
parties that a lawyer has been involved. If the undisclosed lawyer has not been competent or
effective, the pro se litigant will have no advantage. We see no reason to conclude, as some
decisions and opinions have, that undisclosed assistance will give the pro se litigant an “unfair
advantage.” As noted by one commentator:

Practically speaking ... ghostwriting is obvious from the face of the legal papers,
a fact that prompts objections to ghostwriting in the first place.... Thus, where the
court sees the higher quatity of the pleadings, there is no reason to apply any
liberality in construction because liberality is, by definition, only necessary where
pleadings are obscure. If the pleading can be clearly understood, but an essential
fact or element is missing, neither an attorney-drafted nor a pro se-drafted
complaint should survive the motion. A court that refuses to dismiss or enter

DR 7-101(B)(1) stated that a lawyer may, “with the express or implied authority of his client, exercise his
professional judgment to limit or vary his client objectives and waive or fail to assert and waive or fail to assert a
right or position of his client.” This provision seems quite different from current Rule 1.2(c) as the former rule only
authorizes the lawyer to waive or fail to assert positions of the client in mid-stream after the representation has
begun. In cosmtrast, and more appropriate to the subject of “ghostwriting” a pleading for a pro se litigant, Rule 1.2(c)
and Comment [6] focus on an agreement reached between lawyer and client at the outset of the representation. Most
of the newer ethics opinions on “ghostwriting” rely heavily on Rule 1.2 and the right to limit the scope of the
representation.
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summary judgment against a non-ghostwritten pro se pleading that lacks essential
facts or elements commits reversible error in the same manner as if it refuses to
deny such dispositive motions against an attorney-drafted complaint.

Jona Goldschmidt, In Defense of Ghostwriting, 29 FORDHAM URB. L.J. 1145, 1157-58 (2002).
Critics are concerned that a litigant appearing pro se will receive an unfair benefit from a tribunal
as a result of undisclosed legal assistance. That concern, in the Committee’s view, is outweighed
by the court having a properly pleaded motion, complaint, answer, or other document to consider
and the broader access to justice that limited assistance may promote. The Committee believes,
therefore, that the nature or extent of such assistance is immaterial and need not be disclosed.

Nor does the Committee believe that providing undisclosed assistance to a pro se litigant
violates Rule 3.3. Similarly, this Committee believes that non-disclosure of the lawyer's
assistance is not an act of dishonesty, frand, deceit or misrepresentation that is prohibited by
Rule 8.4(c) nor is the lawyer assisting the pro se litigant in conduct that is illegal or fraudulent in
contravention of Rule 1.2(c). Finally, we believe that assistance to a pro se litigant is not a
material fact that must be disclosed to another party under Rule 4.1. The Commiittee belicves
that a lawyer who has been asked by a pro se litigant for limited assistance on some discrete
tasks and who undertakes them in a manner that comports with Rule 1.2(b) and all other
applicable rules of conduct should not be subject to discipline for having done so.

This opinion assumes that the lawyer is practicing in a jurisdiction where no law or
tribunal rule requires disclosure of such participation, prohibits litigants from employing lawyers
(e.g., small claims courts), or otherwise regulates such undisclosed advice or drafting. If there is
such a regulation, the boundaries of the lawyer’s obligation are beyond the scope of this opinion.

Your inquiries in Questions 1-4 have been answered on the basis that the Rules of
Professional Conduct do not obligate the lawyer to ensure that the court is informed that a pro se
litigant has received assistance from the lawyer. The Committee adds that it is not practical to
require that lawyers ensure that a court is informed of his assistance to a pro se litigant after the
lawyer-client relationship has ended and the lawyer has no control over what pleadings are
actually filed with the court.

In regard to your Question Number 5, whether the court in which the pleading is filed
will regard Law Firm as having entered an appearance on behalf of Member is a question of law
beyond the Committee’s purview.® However, as part of the lawyer’s duty of competence under
Rule 1.1, the lawyer should exercise diligence and research the particular court’s view of
“ghostwriting” pleadings for a pro se litigant. As one court stated;

¥ See Walker v. American Ass'n of Prof. Eye Care, 268 Va, 117, 597 §.E.2d 47 (2004)(lawyer who assisted pro se
litigant with motion for judgment signed only by plaintiff as pro se party and filed pleading with clerk’s office with
filing fee did not enter an appearance on behalf of plaintiff).
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Nevertheless, the Court considers it improper for lawyers to draft or assist in
drafting complaints or other documents submitted to the Court on behalf of
litigants designated as pro se.”

Thus, regardiess of whether the preparation of a pleading for a pro se litigant constitutes
an “appearance,” the lawyer must make a reasonable effort to determine if the particular court
will permit the preparation of a lawsuit on behalf of a pro se litigant that is not signed by the
lawyer preparing the document, as some courts do not allow such a practice on procedural,
ethical and substantive grounds.’ As some courts have complained that “ghostwriting” evades
the lawyer’s obligations under Rule 11 of the Federal Rules of Civil Procedure, Law Firm must
also be mindful of its obligation to not assist a Member in the preparation of a pleading that is
frivolous. See Rule 3.1.!!

This Comumittee observes that, in contrast to the federal court precedents, a majority of
state courts and state bar ethics opinions point to a positive trend toward acceptance of
undisclosed assistance to pro se litigants. See Ira P. Robbins, Ghosswriting: Fiiling in the Gaps
of Pro Se Prisoners’ Access to the Courts, 23 GEO. J. LEGAL ETHICS 271, 286-88
(2010)(reporting that of 24 states that have addressed this issue, 13 permit ghostwriting, and of
those 13 states, 10 permit undisclosed ghostwriting while 3 require a statement on the pleading to

® Laremont-Lopez v. Southeastern Tidewater Opportunity Cir., 968 F.Supp. 1075, 1077 (ED. Va, 1997). See also
Sejas v. MorigagelT, Inc., 1:11cv469 (JCC) (E.D. Va. 2011):

[T]his Court admonighes Plaintiff that ‘the practice of ghost-writing legal documents to be filed
with the Court by litigants designated as proceeding pro se is inconsistent with the procedural,
ethical and substantive rules of this Court.’ Laremont-Lopez v. Southeast Tidewater Opportunity
Cir., 968 F. Supp. 1075, 1080-81 (E.D. Va. 1997). The Court further wams any attorney providing
ghostwriting assistance that he or she is behaving unethically. Davis v. Back, No. 3:09cv557, 2010
WL 1779982, at *13 (E.D. Va, April 29, 2010) (Ellis, J.).

" Bamnett v. LeMaster, 12 F. App‘x 774, 778-79 (10th Cir. 2001) (stating that where the party entered a pro se
appearance as well as filed and signed his appeal pro se, the attorney who drafied the brief knowingly committed a
gross misrepresentation to this court); Duran v. Carris, 238 F.3d 1268, 1272 (10th Cir. 2001) (determinimg that
attorney ghostwriting of pro se litigant's appellate brief constitutefd] a misrepresentation to this court by litigant and
attorney); Laremont-Lopez v. SoutheasternTidewater Opportunity Ctr., %68 F. Supp. 1075, 1078 {E.D. Va. 1997}
(finding that attorney ghostwriting of pre se litigants* complaints constitute[d] a misrepresentation to the Court);
United States v. Eleven Vehicles, 966 F. Supp. 361, 367 (ED. Pa. 1997) (“Clearly, the party*s representation to the
Court that he is pro se is not true when the pleadings are being prepared by the lawyer. A lawyer should not silently
acquiesce to such representation.”); In re Mungo, 305 B.R. 762, 769 (Bankr. D.S.C. 2003) (“[T]his Court prohibits
artorneys from ghost-writing pleadings and motions for litigants that appear pro se because such an actis a
misrepresentation that violates an attorney*s duty and professional responsibility to provide the utmost candor
toward the Court.”); see also Johnson v. Bd of County Comm ‘rs, 868 F. Supp. 1226, 1232 (D. Celo. 1994) (“Having
a litigant appear to be pro se when in truth an attorney is authoring pleadings and necessarily guiding the

course of the litigation with an unseen hand . . . is far below the level of candor which must be met

by members of the bar.”), aff°d, 85 F.3d 489 (10th Cir. 1995); Jn re Merriam, 250 B.R. 724, 733 (Bankr. D. Colo.
2000) {finding that attorney ghostwriting of pro se litigant‘s court documents violates the attorney*s duty of honesty
and candor to the court).

1“4 lawyer shall not bring or defend a procesding, or assert or controvert an issus therein, unless there is a basis
for doing so that is not frivolous, which includes a good faith argument for an extension, modification or reversal of
existing law.”
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indicate it was prepared with the assistance of counsel; 10 states expressly forbid ghostwriting).
Even some federal courts have “sofiened” their position toward ghostwriting. The Second
Circuit, in an attomey disciplinary case styled in re Fengling Liu, Doc. No. (09-90006-am, 201 1
U.S. App. LEXIS 23326 (Nov. 22, 2011), while publicly reprimanding an irumigration lawyer
for other misconduct, found that her ghostwritten pleadings were not improper:

We also conclude that there is no evidence suggesting that Liu knew, or should
have known, that she was withholding material information from Court or that she
otherwise acted in bad faith. The petitions for review not at issue were fairly
simple and unlikely to cause any confusion or prejudice. Additionally, there is no
indication that Liu sought, or was aware that she might obtain, any unfair
advantage through her ghostwriting. Finally, Liu’s motive in preparing the
petitions—to preserve the petitioner’s right of review by satisfying the thirty-day
Jjurisdictional deadline—demonstrated concem for clients rather than a desire to
mislead this Court or opposing parties. Under these circumstances, we conclude
that Liu’s ghostwriting did not constitute misconduct and therefore does not
warrant the imposition of discipline.

In response to Question Number 6, this is 2 question of law beyond the Commiitee’s
purview. Assuming the court deems Law Firm to have appeared as counsel for Member, Law
Firm would have a duty to perform the tasks required of counsel of record to protect Member’s
interests in the pending case unless and until Law Firm is granted leave to withdraw, even if
Member refuses to pay for Law Firm’s services.

As to your Question Number 7, to perform only the limited and discrete task of preparing
a pleading for a person to file pro se, the Committee does not belicve the Rules of Professional
Conduct require that notice of that limited representation be given to an opposing party or their
counsel,

As to your Question Number 8, the Committee believes that the manner in which Law
Firm is compensated does not affect how the questions in this opinion are addressed.

Conclusion

To sum up, the Committee does not believe that nondisclosure of the fact of legal
assistance is dishonest so as to violate Rules 3.3 or 8.4(c). Whether it is dishonest for the lawyer
to provide undisclosed assistance to a pro se litigant tums on whether the court would be misled
by failure to disclose such assistance. The lawyer is making no representation to the teibunal
regarding the nature or scope of the representation, and indeed, may be obliged under Rule 1.6
not to reveal the fact of the representation. Absent an affirmative statement by the client that can
be attributed to the lawyer that the documents were prepared without legal assistance, the lawyer
has not made any false statements of fact to the court prohibited by Rule 3.3, nor has been
dishonest within the meaning of Rule 8.4(c). The non-disciosure of the lawyer’s behind-the-
scenes assistance is not material to the court’s determination of the merits of the pro se litigant’s
position or case and therefore the court is not misled by the non-disclosure.

While this Committee opines that undisclosed assistance to a pro se litigant is permissible
under the Rules of Professional Conduct, if a lawyer agrees to prepare a lawsuit for a pro se
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litigant, he or she must do so competently and may not prepare one that is frivolous. See Rules
1.1 and 3.1. Preparing a lawsuit for a person to file pro se requires that the lawyer make a
sufficient inquiry of the facts and research of applicabie law to ensure that the pleading contains
claims that are not frivolous. Further, depending on the complexity of the case and the
sophistication of the limited scope client, the preparation of a lawsuit for the limited scope client
may not be an appropriate means by which to accomplish the client’s objectives. See Rule 1.2.
When limited scope representation is considered for a pro se litigant, the lawyer must meet the
“consultation” requirement of Rule 1.2 by explaining to the client the advantages and
disadvantages of limited scope versus full representation.

This Committee concludes that the Rules of Professional Conduct do not prohibit
undisclosed assistance to a pro se litigant. However, lawyers who undertake to prepare or assist
in the preparation of a pleading for a pro se litigant may advise the pro se litigant to insert a
statement to the effect that “this document was prepared with the assistance of a licensed and
active member of the Virginia State Bar.” Because the fact of the lawyer’s assistance may be
confidential under Rule 1.6(a), the lawyer should not include such a statement if the client
objects to revealing that fact.

This opinion is advisory only and is not binding on any court or tribunal.

Committee Opinion
July 28, 2014
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RESOURCES:
LEO 1898
Rules of Professional Conduct;

1.1 - Competence
A lawyer shall provide competent representation to a client. Competent representation requires
the legal knowledge, skill, thoroughness and preparation reasonably necessary for the

representation.
1.5 - Fees

(a) A lawyer's fee shall be reasonable. The factors to be considered in determining the
reasonableness of a fee include the following:

(1) the time and labor required, the novelty and difficulty of the questions involved,
and the skill requisite to perform the legal service properly;

(2) the likelihood, if apparent to the client, that the acceptance of the particular
employment will preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for similar legal services;
(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circumstances;
(6) the nature and length of the professional relationship with the client;

(7) the experience, reputation, and ability of the lawyer or lawyers performing the
services; and

(8) whether the fee is fixed or contingent.

(b) The lawyer's fee shall be adequately explained to the client. When the lawyer has not
regularly represented the client, the amount, basis or rate of the fee shall be communicated to
the client, preferably in writing, before or within a reasonable time after commencing the
representation.

1.8 — Conflict of Interest: Prohibited Transactions
(a) A lawyer shall not enter into a business transaction with a client or knowingly acquire an
ownership, possessory, security or other pecuniary interest adverse to a client unless:



(1) the transaction and terms on which the lawyer acquires the interest are fair and reasonable
to the client and are fully disclosed and transmitted in writing to the client in a manner
which can be reasonably understood by the client;

(2) the client is given a reasonable opportunity to seek the advice of independent counse! in
the transaction; and

(3) the client consents in writing thereto,

1.15 — Safekeeping Property

(a) Depositing Funds.

(1) All funds received or held by a lawyer or law firm on behalf of a client or a third
party, or held by a lawyer as a fiduciary, other than reimbursement of advances for costs
and expenses shall be deposited in one or more identifiable trust accounts; all other
property held on behalf of a client should be placed in a safe deposit box or other place of
safekeeping as soon as practicable.

(2) For lawyers or law firms located in Virginia, a lawyer trust account shall be
maintained only at a financial institution approved by the Virginia State Bar, unless
otherwise expressly directed in writing by the client for whom the funds are being held.

(3) No funds belonging to the lawyer or law firm shall be deposited or maintained therein
except as follows:

(i) funds reasonably sufficient to pay service or other charges or fees imposed by
the financial institution or to maintain a required minimum balance to avoid.the
imposition of service fees, provided the funds deposited are no more than
necessary to do so; or

(ii) funds in which two or more persons (one of whom may be the lawyer) claim
an interest shall be held in the trust account until the dispute is resolved and there
is an accounting and severance of their interests. Any portion finally determined
to belong to the lawyer or law firm shall be withdrawn promptly from the trust
account.
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LEGAL ETHICS OPINION 1898. ACCEPTING CRYPTOCURRENCY AS AN
ADVANCE FEE FOR LEGAL SERVICES.

In this opinion the committee considers the ethics issues that arise when a lawyer
accepts an advance fee paid by the client in Bitcoin or other cryptocurrency for legal services.
For example, a lawyer is hired by a client to pursue a contested divorce against the client’s
spouse. The lawyer asks for an advance payment or fee of $20,000 to handle the case to
completion with a final decree of divorce. The client wishes to pay the advance fee in Bitcoin.
The client tenders the current market equivalent in Bitcoin to pay the advance fee of $20,000.

For purposes of this opinion, cryptocurrency also means virtual or digital currency.
QUESTIONS PRESENTED

1. What are the ethical obligations of a lawyer who accepts cryptocurrency as an
advance fee for payment for legal services?

2. May the lawyer keep the cryptocurrency in its digital form, or must it be converted to
US Currency and deposited in the lawyer’s trust account as required by Rule 1.15(a)
of the Virginia Rules of Professional Conduct?

3. Is the lawyer’s acceptance of cryptocurrency as an advance fee payment a “business
transaction” subject to Rule 1.8(a) of the Virginia Rules of Professional Conduct?

4. What actions must the lawyer take to safekeep cryptocurrency that has been
delivered to the lawyer as an advance fee?

SHORT ANSWERS

1. A lawyer may accept cryptocurrency as an advance fee for services yet to be
performed. However, the lawyer must ensure that the fee arrangement is reasonable.
objectively fair to the client, and has been agreed to by the client only after being informed of
its implications and given the opportunity to seek the advice of independent counsel, all of
which is confirmed in writing, In addition, if the lawyer accepts cryptocurrency as an

advance fee, the lawyer must also take competent and reasonable security precautions to



safekeep the client’s property.
2. Yes, the lawyer may keep the cryptocurrency in its digital form and is not required to
convert payment into US currency and deposit the funds in the lawyer’s trust account pursuant

to Rule 1.15(a) of the Virginia Rules of Professional Conduct,

3. Yes, the lawyer’s acceptance of cryptocurrency as an advance fee is a “business
transaction” subject to Rule 1.8(a) of the Virginia Rules of Professional Conduct. However,
Rule 1.3(a) does not apply if the lawyer accepts cryptocurrency as payment for an eamned fee.

4. If cryptocurrency is used to pay an advance fee, the lawyer should safekeep
cryptocurrency as client property with the care of a professional fiduciary and take
reasonable security measures to safekeep the client’s property from theft, loss, destruction or
misdelivery,

APPLICABLE RULES OF PROFESSIONAL CONDUCT

Rule 1.1: Competence. A lawyer shall provide competent representation to a
client. Competent representation requires the legal knowledge, skill,
thoroughness and preparation reasonably necessary for the representation.

® * *
Rule 1.5: Fees
(a) A lawyer’s fee shall be reasonable.
{b) The lawyer’s fee shall be adequately explained to the client.
* & ¥
Rule 1.8: Conflict of Interest; Special Rules

(a) A lawyer shall not enter into a business transaction with g client or
knowingly acquire an ownership, possessoty, security or other pecuniary
interest adverse to a client unless:

(1)  the transaction and terms on which the lawyer acquires the
interest are fair and reasonable to the client and are fully disclosed
and transmitted in writing to the client in a manner which can be

2



reasonably understood by the client;

(2)  the client is given a reasonable opportunity to seek the
advice of independent counsel in the transaction; and

(3)  theclient consents in writing thereto.
» * *x

Rule 1.15: Safekeeping Property
® * #

Comment [1]: A lawyer should hold property of others with the care required of
a professional fiduciary. Securities should be kept in a safe deposit box, except
when some other form of safckeeping is warranted by special circumstances.
For purposes of this Rule, the term “fiduciary” includes personal representative,
trusiee, receiver, guardian, committee, custodian, and attorney-in-fact. All
property that is the property of clients or third persons should be kept separate
from the lawyer's business and personal property and, if funds, in one or more
trust accounts,

Prior Relevant Virginia Legal Ethics Opinions

Legal Ethics Opinion 1593 (April 11, 1994); Virginia Legal Ethics Opinion 1489 (November
16, 1992); Virginia Legal Ethics Opinion 1041 (February 19, 1988); Virginia Legal Ethics
Opinion 1564 (February 15, 1995),

DISCUSSION

Cryptocurrency is used as a medium of exchange via a peer-to-peer computer network
that is not reliant on or controlled by any central authority such as a govermment or bank, to
uphold, maintain or verify it. Cryptocurrency is given the name because it uses encryption to
verify transactions. Advance coding is used in storing and transmitting cryptocurrency data
between wallets and to public digital ledgers. Cryptocurrency is not currency in the traditional
sense and while various names have been given to classify or categorize it (i.e., commodities,
securities, as well as currencies), it is generally viewed as a distinct asset class. In 2014, the IRS
issued Notice 2014-21, 2014-16 LR.B. 938, explaining that cryptocurrency is taxed as property
for Federal income tax purposes.

Cryptocurrency does not exist in physical form and is not issued by any central
authority. It is a tradeable digital asset, or digital form of money, built on blockchain

3



technology that exists only online. An advance payment by a client to a lawyer in
cryptocurrency cannot be deposited into the lawyer’s trust account. As of 2021 there were over
ten thousand eryptocurrencies. Some popular currencies are Bitcoin, Ethereum, Litecoin and
Dogecoin. Bitcoin, first released as open-source software in 2009, is the first decentralized
cryptocurrency. Each cryptocurrency works through “distributed ledger technology,” typically
a blockchain, that serves as a public financial transaction database.

Holders or owners of cryptocurrency may use digital (hot) wallets or hardware {cold)
wallets to store and secure cryptocurrency. Cryptocurrency may be purchased through an
exchange using real currency and then stored in a wallet until the owner is ready to use it.
Cryptocurrency may be used to send payments to individuals and businesses for goods and
services, but it is not yet a form of payment that has mainstream acceptance. It is also heid as a
speculative and volatile investment that can increase or decrease rapidly in value, Because
crypiocurrencies are driven by supply and demand, and have no central issuer or regulatory
authority, they can fluctuate in value unpredictably from day to day or even minute to minute.
Thus, an agreement to value a transaction in cryptocurrency or convert cryptocurrency into
traditional currency on a certain date carries potential risks for both sides.

Considering a cryptocurrency’s extreme fluctuation, any transaction in which it is used
as an advance payment to a lawyer involves a great deal of risk undertaken by the lawyer
and/or client as to the ultimate value of the legal services for which the parties have contracted.
Unless an agreement between the lawyer and client is reached on when the value of the
cryptocurrency payment is determined, the lawyer could, for example, receive an inappropriate
windfall duve to an extreme overpayment—an excessive and unreasonable fee for the value of
the legal service. Because all fee agreements must be reasonabie and adequately explained to
the client, Rule 1.5(2) and (b) are applicable to lawyers who accept cryptocurrency as payment
for legal fees,

Despite its market volatility, cryptocurrency as a medium of payment has rapidly made
inroads to several marketplaces. As a result, some Jaw firms are accepting or considering
accepting certain cryptocurrencies, such as Bitcoin, as payment for legal services. See, e.g., Sara

Merken, “More Law Firms are Accepting Bitcoin Payments,” ABA BNA Lawyers Man, Prof.



Conduct (Sept. 6, 2017); Melissa Stanzione, “Client Cryptocurrency Payments May Pose Ethical
Risks for Lawyers,” ABA BNA Lawyers Man. Prof, Conduct (May 11, 2019).

Given the extraordinary nature of the transaction, the committee agrees with three
other state bar ethics opinions that the client’s payment of an advance fee using
cryptocurrency “has the essential qualities of a business transaction with the client” subject to
the requirements of Rule 1.8(a). North Carolina State Bar Ethics Opinion 2019-05 (October
25, 2019); D.C. Bar Ethics Opinion 378 (June 2020); New York City Bar Ass’n Ethics
Opinion 2019-5 (July 11, 2019).

As Rule L.15 indicates, a lawyer is not limited to accepting money for payment of a
legal fee and may instead accept property as payment for legal services. This committee has
previously opined that a lawyer may accept property, for example stock in the client’s
company, as payment of the lawyer’s advance fee on services to be rendered. Virginia Legal
Ethics Opinion 1593 (April 11, 1994). Applying DR-5-104 of the Code of Professional
Responsibility, the predecessor to Rule 1.8(a), the committee stated:

An attorney may, under DR 5-104(A), provide legal services to a corporation in
consideration of the stock issued so long as he feels his independent
professional judgment will not be affected by his status as a stockholder, the
client consents after full disclosure by the lawyer of the potential conflicts of
interest, and provided that the transaction is not unconscionable, unfair or
inequitable when made.

See also Comment [4], ABA Model Rule 1.5:

A lawyer may accept property in payment for services, such as an ownership
interest in an enterptise, providing this does not involve acquisition of a
proprietary interest in the cause of action or subject matter of the litigation
contrary to Rule 1.8(i). However, a fee paid in property instead of money may be
subject to the requirements of Rule 1.8(a) because such fees often have the
essential qualities of a business transaction with the client.

All three state bar ethics opinions cited above conclude that the lawyer’s acceptance
of cryptocurrency as payment of an advance fee is more in the nature of accepting property

from the client rather than fiat currency. When a client is using cryptocurrency to pay an
advance fee for future services, the reasonableness of the transaction is based not only on the



amount of the fee charged by the lawyer for the legal service, but also on how well the
lawyer has explained to the client the financial risks considering the agreed upon fee and the
volatility of cryptocurrency.

Rule 1.8(a) recognizes the fiduciary relationship between attorney and client,
requiring that a business transaction with the client must be fair and reasonable. The Rule
requires that:

(1)  the transaction and terms on which the lawyer acquires the interest
are fair and reasonable to the client and are fully disciosed and transmitted
in writing to the client in a manner which can be reasonably understood by
the client;

(2)  the client is given a reasonable opportunity to seek the advice of
independent counsel in the transaction; and

(3)  the client consents in writing thereto.
IS THE ACCEPTANCE OF CRYPTOCURRENCY AS AN ADVANCED LEGAL FEE A
“BUSINESS TRANSACTION” UNDER RULE 1.8(a)?

In general, a “business transaction” between attorney and client is any business or
commercial transaction other than the contract of representation. See Comment [1}, ABA
Modet Rule 1.8 (“does not apply to ordinary fee agreements between client and lawyer, which
are governed by Rule 1.5, although its requirements must be met when the lawyer accepts an
interest in the client's business or other nonmonetary property as payment of all or part of a
fw.”).

Also, as Comment [1] to Virginia Rule 1.8 explains:
Paragraph (a) does not, however, apply to standard commercial transactions
between the lawyer and the client for products or services that the client
generally markets to others, for example, banking or brokerage services,
medical services, products manufactured or distributed by the client, and utilities
services. In such transactions, the lawyer has no advantage in dealing with the
client, and the restrictions in paragraph (a) are unnecessary and impracticable.
For example, if a lawyer obtains a loan from a client while representing that client, that
situation is subject to the “business transaction rule.” Virginia Legal Ethics Opinion 1489
(November 16, 1992). See also Virginia Legal Ethics Opinion 1593, supra (attomey accepting



stock in client’s company for payment of legal fees); Virginia Legal Ethics Opinion 1041
(February 19, 1988) (attorney going into patinership with friend and drafting partnership
agreement; assuming friend relied on attorney’s services and professional judgment); Virginia
Legal Ethics Opinion 1564 (February 15, 1995) (referral of real estate client to lawyer-owned
company for title and settlement services). See alsoc ABA Formal Opinion 00-418 (July 7,
2000) (acquiring ownership interest in client company, i.e., stock, while performing legal
services for client company).

The transaction proposed in this opinion is not an ordinary fee agreement or a standard
commercial transaction. Instead, as the New York City Bar Association’s Ethics Committee
observes:

It is one in which the lawyer and the client must negotiate potentially complex
questions, and in which an unsophisticated client may therefore place
unwarranted trust in the lawyer to resolve these questions fairly or
advantageously to the client. The variables associated with payment in
cryptocurrency include the rate of exchange on any given day, any associated
fees when converting cryptocurrency to currency, whether (and when)
cryptocurrency must be converted into cash, the exchange to be used, the type
of cryptocurrency being used (or whether the payment would be in a single
cryptocurrency or a combination of cryptocurrencies), and how any dispute will
be handled in the event of a disagreement between the lawyer and the client
related to these issues.

AT WHAT POINT IN THE ENGAGEMENT IS “FAIRNESS” AND
REASONABLENESS” TO BE DETERMINED?

This question is important when analyzing the fairness of a fee arrangement in which
a volatile asset like cryptocurrency is being offered for services not yet rendered. In ABA
Formal Opinion 00-418, supra, concerning accepting stocks or partial ownership of a client
in lieu of fees the committee opined that:

For purposes of judging the fairness and reasonableness of the transaction and
its terms, the Committee's opinion is that, as when assessing the reasonableness
of a contingent fee, only the circumstances reasonably ascertainable at the time
of the transaction should be considered.

ABA Formal Op. 00-418 at 4. The DC Bar agrees with this approach:

Rule 1.8(a) and the commentary thereto are silent on how faimess is to be



determined, and whether it is to be determined only by reference to facts and
circumstances existing at the time the arrangement is accepted by the parties, or
by reference to subsequent developments (for example, a huge appreciation in
the value of the shares received as fees such that the lawyer is effectively
compensated at 100-fold the reasonable value of his services). For ethics
purposes (and not for purposes of assessing common law fiduciary duties), we
believe that the “faimess™ of the fee arrangement should be judged at the time of
the engagement. In other words, if the fee arrangement is “fair and reasonable
to the client” at the time of the engagement, no ethical violation could occur if
subscquent events, beyond the control of the lawyer, caused the fee to appear
unfair or unreasonable.

See also Restatement (3d) of the Law Governing Lawyers, § 126, Comment e (2000) (“Fairmess
is determined based on facts that reasonably could be known at the time of the transaction, not
as facts later develop.”).

Therefore, any fee arrangement that charges fees in cryptocurrency, or that allows or
requires a client to either provide an advance fee or accept a settlement payment from a party in
cryptocurrency, should be assessed for fairness at the time that it is agreed upon, based on the
facts then available.

WHAT DISCLOSURES TO THE CLIENT DOES RULE 1.8(a) REQUIRE?

Al the very least, Rule 1.8(a) requires the lawyer to disclose to the client the risks
associated with accepting cryptocurrency as payment of an advance fee and how those risks
will be addressed. Particularly, what happens if the value of the cryptocurrency rises above or
falls below the actual currency value of the legal services agreed upon by the parties? The
information that a lawyer must disclose will vary, of course. However, as the DC Bar Ethics
Committee recommends:

a lawyer accepting cryptocurrency should consider including a clear explanation
of how the client will be billed (i.e., in dollars or cryptocurrency); whether and
how frequently cryptocurrency held by the lawyer will be calculated in dollars, or
otherwise trued-up or adjusted for accounting purposes and whether, upon that
accounting, market increases and decreases in the value of the cryptocurrency
triggers obligations by either party; how responsibility for payment of
cryptocurrency transfer fees (if any) will be allocated; which cryptocurrency



exchange platform will be utilized to determine the value of eryptocurrency upon
receipt and, in the case of advance fees, as the representation proceeds (i.c., as fees
ate earned) and upon its termination; and who will be responsible if
cryptocurrency accepted by the lawyer in settlement of the client’s claims loses
value and cannot satisfy third party liens.

SAFEKEEPING CLIENT PROPERTY UNDER RULE 1.15 —
COMPETENTLY SAFEGUARDING CRYPTOCURRENCY

Comment [1] to Virginia Rule 1.15 states that a lawyer should safekeep the property of
clients and third parties with the care required of a professional fiduciary. The Rule also
requires segregation of client and third-party property from the property of the lawyer. As a
fiduciary, the lawyer may not commingle, misappropriate, or convert to the lawyer’s personal
use property that has been entrusted to the lawyer under Rule 1.15.

The first Rule of Professional Conduct, Rule 1.1, requires that a lawyer must act
competently in representing a client. Ancillary to that rule, Comment [6] states that the
lawyer “should pay attention to the benefits and risks of relevant technology.” Applying these
principles, several points require discussion.

Before accepting cryptocurrency by a lawyer, the duty of competence requires the
lawyet to have the knowledge and skill to understand the risks associated with this
technology, and safeguard against the many ways cryptocurrency may be stolen ot lost. D.C.
Bar Ethics Opinion 378, supra. “Because blockchain transactions are unregulated, uninsured,
anonymous, and itreversible, cryptocurrency is regularly targeted for digital fraud and theft.”
id

Unlike traditional funds deposited in a lawyer’s trust account, cryptocurrency is not
FDIC insured. Cryptocurrency online wallets and exchange platforms may be fraudulent. Even
legitimate online wallets and platforms may be hacked. Transactions stored on a digital (hot)
wallet connected to an online network may be vulnerable to malware and hacking.

The private key is very important, because if lost or stolen, the cryptocurrency is
likely permanently inaccessible. The user must keep the private key secret, not share it with
anyone and store it in a safe place. Some recommend a “cold wallet” to store cryptocurrency
more securely. However, even “cold wallets” (offline software, hardware or paper) may be



lost, stolen, damaged or destroyed and therefore the lawyer must exercise reasonable care to
protect them. Some recommend purchasing a hardware wallet to store cryptocurrency and
avoiding using digital wallets that are connected online.

When accepting cryptocurrency for “safekeeping” under Rule 1.15, the lawyer-client
agreement should specify that the cryptocurrency remains the property of the client until
carned by the lawyer — as does the appreciation or loss on the cryptocurrency. The
agreement should address responsibility for the safekeeping, discuss the safekeeping
mechanism(s), and allocate responsibility for security and responsibility for storage costs and
risk of loss — whether loss of value or actual loss of the property through hacking or loss of
the key. Since property held for safekeeping under Rule 1.15 remains property of the client,
the client should be specifically allowed to cause the lawyer to sell the cryptocurrency
(whether to prevent market losses, appreciate gain in value or otherwise), and to determine the
procedures the lawyer should use in doing so.

Assuming the client has the right to direct the lawyer to sell the cryptocurrency, a
lawyer should consider and address in the agreement with the client: (1) whether the
cryptocurrency should be sold or exchanged in its present state or converted to fiat currency;
and, who bears the responsibility for payment of any expenses incurred as a result of any sale,
exchange or conversion; (2) what portion of the sale proceeds will be applied to the advance
fee agreed upon by the parties versus what portion will be returned to the client; (3) who bears
the risk if the cryptocurrency is sold at a loss or less than the value of the agreed advance fee,
i.e., will the client be obligated to replenish any deficiency; and (4) if the direction to sell is
incident to the termination of the lawyer-client relationship, what portion of the sales proceeds
has been earned by the lawyer and how much the client is owed as a refund. These are some
but by no means all of the questions that could arise if the client has directed the lawyer to sell
the cryptocurrency.

Once the cryptocurrency can be applied to eamed fees, the agreement should state
that it becomes the lawyet’s property, the lawyer has the risk of gain or loss, and the lawyer
makes the decision when and how to sell the cryptocurrency. Any gain recognized by the
lawyer on the value will not be credited to the client’s future fees.
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Many of the same security measures lawyers can be expected to use with cloud-based
software and storage apply to handling cryptocurrency. Some important measures include:
® Use a private and secure internet connection and not public wi-fi when making
transactions.
e Use a unique and robust password.

® Use two-factor authentication to better secure and verify transactions,

* Keep the security level high and do not install unsecured apps.
CONCLUSION

A lawyer may accept client property including cryptocurrency offered as an advance
payment for the lawyer’s services, provided the lawyer’s fee is reasonable under Rule 1.5, and
this business transaction with the client meets the requirements of Rule 1.8(a), namely, that the
transaction is fair and reasonable to the client, the transaction and terms are fully disclosed in
writing in a manner the client understands, the client is advised of the opportunity to consult
with independent counsel, and the client’s consent is confirmed in writing. When
cryptocurrency is being held by the lawyer as an advance fee, the requirements of Rule 1.15
regarding safekeeping client property apply and require that the lawyer take reasonable steps to
secure the client’s property against loss, theft, damage or destruction. When cryptocurrency is
used by the client for payment of an earned fee, Rules 1.8(a) and 1.15 do not apply but the
lawyer’s fee must be reasonable under Rule 1.5.

Approved by the Supreme Court of Virginia
September 19, 2022
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H\ pothetical 3 — Ethical Issues Arising from the Use of “Reply All”

RESOURCES:

LEO 1820

LEO 1897

Rules of Professional Conduct:

4.2 - Communications with Persons Represented by Counsel

In representing a client, a lawyer shall not communicate about the subject of the representation

with a person the lawyer knows to be represented by another lawyer in the matter, unless the
lawyer has the consent of the other lawyer or is authorized by law to do so.



Committee Opinion
January 27, 2006

LEGAL ETHICS OPINION 1820 CAN AN ATTORNEY EMPLOYEE OF A
RAILROAD COMMUNICATE WITH
INJURED RAILROAD WORKERS WHO
ARE REPRESENTED BY COUNSEL?

You have presented two hypotheticals involving the employees of a railroad. The
underlying situation in each is that an employee was injured on the job, That employee
hires an attomey, who notifies the railroad claims department of his representation. The
claims department has employees who investigate the claims made by injured employees.
That department is supervised by a member of the Virginia State Bar. Some, but not all,
of the employees in the claims department are also members of the Bar.

In the first scenario, a nonlawyer claims agent contacts the injured employee to confirm
that the lawyer does represent him. That claims agent asks why the injured employee
wants a lawyer and recommends that he not use one. At no time has the department
supervisor instructed the claims agent not to communicate with represented claimants.

In the second scenaio, the claims department has an office entitled, “Disability Support
Services.” An employee of that services department, who is a Bar member, contacts the
injured employee after receipt of the notice of representation, seeking medical records
from the injured employee and offering rehabilitation services. If the injured employee
does not respond to that offer, the department employee will testify that rehabilitation
was offered and declined. If the injured employes does respond, the claims agent asks
for a direct interview and broad access to medical records. The claims agent may then
testify against the injured employee regarding statements made during the interview.

The claims agents may also consult with the in-house counsel and the railroad’s
retained counsel who serve as defense counsel in the matter. The railroad claims those
conversations are within the protection of the attorney/client privilege.

With regard to these scenarios, your request poses the following questions:

1) Is the claims department prohibited from contacting the employee after receiving
notice of representation, as the supervisor of the department is a Bar member?

2) Is the claims department permitted to contact an employee for purposes of
“verifying” legal representation after receiving notice from counsel?

3) If that contact is permitted, may a representative of the claims department question
the represented employee regarding why he hired counsel and advise the employee that
he would be better served by dealing directly with the claims department without the
assistance of an attorney?

4) May the claims department contact a represented employee directly in order to
request medical records, offer job retraining, or offer vocational services?
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3) May the Bar member/claims agent contact a represented employee for purposes of
requesting medical records, offering job retraining, or vocational services?

6) While working for an attorey-supervised claims department, is a Virginia attorney
bound by the Rules of Professional Conduct, even though maintaining that he is merely
offering disability support services?

Before addressing your specific questions, it would be helpful to clarify the ethical
responsibilities of the individuals in the differing roles outlined in your scenario. In all
instances, the Virginia Rules of Professional Conduct govern conduct only of licensed
attorneys. The rules do not govern the conduct of nonlawyers. Regulation of nonlawyers
is governed by the Virginia State Bar and the Unauthorized Practice Rules. Interpretation
of the Unauthorized Practice Rules is not within the purview of this Committee,! Thus,
in the discussion of this opinion request, this Committee can apply pertinent provisions of
the Rules of Professional Conduct to the Jawyers in the scenario, not to the nonlawyer
employees, or to corporate departments. In answering the questions, this Committee will
not be determining whether the conduct of the lawyers, if performed by nonlawyers,
would constitute the unauthorized practice of law. Such an issue is outside the purview
of this Committee. The remarks in this opinion will focus specifically on whether the
outlined conduct of the attorneys employed by this railroad is permissible under the Rules
of Professional Conduct.

The crux of the presented scenario and questions is whether these contacts by railroad
claims agents with the injured workers are permissible. The pertinent provision in the
ethics rules is Rule 4.2, which states as follows:

In representing a client, a lawyer shall not communicate about the
subject of the representation with a person the lawyers knows to be
represented by another lawyer in the matter, unless the lawyer has the
consent of the other lawyer or is authorized by law to do so.

The portion of the rule especially at issue here in resolving the questions presented is
the phrase, “in representing a client.” The plain language of this rale suggests that the
prohibition is only triggered when the lawyer actually represents a client in the matter to
be discussed. Reviewing the various attormeys in the scenario, which come within that
language? Of the in-house counsel, the claims department head, and the attorney/claims
agents, which actually represent the railroad such that Rule 4.2 governs their
communications with the injured workers?

Whether an attorney/client relationship has been formed in any particular situation is a
fact-specific determination. The Rules of Professional Conduct do not specifically

! Issuing opinions interpreting the Unauthorized Practice Rules is the task of the Virginia State Bar’s
Standing Committee on the Unauthorized Practice of Law.
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contain 4 definition of “attorney/client relationship”. This Committee has consistently
relied upon the definition found in the Unauthorized Practice Rules:

Generally, the relation of attorney and client exits, and one is deemed
to be practicing law whenever he furnishes to another advice or service
under circumstances which imply his possession and use of legal
knowledge.

That definition looks to the nature of the work performed more than 1o some formalistic
requirement of an express agreement by the client to retain the lawyer as his attorney.
Consistent with that approach, this Committee found in LEO 1819 that a lawyer who
works as a lobbyist may have created an attorey/client relationship with his Iobbying
customers if he provided them with legal advice as part of the lobbying services.
Similarly, in LEO 1803, this Committee opined that an institutional attorney assisting
prison inmates created attorney/client relationships with those inmates for whom he
provides legal advice regarding the inmates’ legal documents as well as those for whom
he actually drafted their documents. In LEO 1592, this Committee concluded that an
attomney/client relationship was established where the attorney hired to represent an
uninsured motorist carrier had also provided legal advice and assistance to the pro se
driver. Similarly, in LEQ 1127, this Committee found an attorney/client relationship
where the attorney provided legal assistance on items such as discovery requests for pro
se litigants. In each of these opinions, the Committee focused on the nature of the
services provided.

Applying this concept to the present scenario, the Committee notes that the in-house
counse] represents the railroad. Regarding the head of the claims department, the
Committee opines that he also represents the railroad with regard to these injured
workers’ claims. That attorney operates his claims department to, among other things,
assist the railroad in gathering information from the claimants for the use of the railroad
and its litigation attorney, the in-house counsel, and in persuading the claimants to fire
their retained counsel. Such work is squarely within the concept of furnishing “to
another advice or service under circumstances which imply his possession and use of
legal knowledge;” the standard from the above-quoted definition. For the same reason,
the work of the attomey/claims agents also constitutes representing the railroad in these
matters. Those attorney/agents gather information potentially useful in any litigation that
develops out of these claims and try to dissuade the claimants from legal representation.
If the railroad hired a lawyer specifically for those tasks, there would be no question that
the law firm was providing legal representation to the railroad. That instead the railroad
places these lawyers in-house and labels them claims agents does not change the
underlying character of their work. The claims management work performed by the
attorneys employed by the raitroad involves legal representation of the railroad. As these
claims lawyers, both the department head and the claims agents, are providing legal
services to the railroad, their communications with represented persons is limited by Rule
4.2,
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The attorney serving as department head in this scenario has additional responsibilities
in this context. The Rules of Professional Conduct establish obligations regarding how
be supervises his staff. First, in considering communications with the represented
workers, he must consider the interplay of Rule 8.4(a) with Rule 4.2. Rule 8.4(a)
declares it impermissible for an attorney to:

Violate or atiempt to violate the Rules of Professional Conduct,
knowingly assist or induce another to do so or do so through the acts of
another.

Thus, the attorey/department head, where precluded from communicating with a
represented claimant by Rule 4.2, could not permissibly direct his staff to do so. See
LEOs ##233, 1375,

Also establishing ethical obligations regarding this department head’s staff supervision
are Rules 5.1 and 5.3, which govern the supervision of attorney staff and nonattorney
staff respectively”. While the precise details of each rule differ, both rules direct the

2 Those rules state as follows:
RULE 5.1 Responsibilities of Partners and Supervisory Lawyers

{a) A partner in a law firm, or a Jawyer who individually or together with other
lawyers possesses managerial authority, shall make reasonable efforts to ensure that
the firm has in effect measures giving reasonable assurance that all lawyers in the
firm conform to the Rules of Professional Conduct.

(b) A lawyer having direct supervisory authority over another lawyer shall make
Teasonable efforts to ensure that the other lawyer conforms to the Rules of
Professional Conduct.

(c) A lawyer shall be responsible for another lawyer's violation of the Rules of
Professional Conduct ifs

(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the
conduct involved; or

(2) the lawyer is a partoer or has managerial authority in the law firm in which the
other lawyer practices, or has direct supervisory authority over the other lawyer, and
knows of the conduct at a time when its consequences can be avoided or mitigated but
fails to take reasonable remedial action.

RULE 5.3. Responsibilities Regarding Nonlawyer Assistants, — With respect to a
nonlawyer employed or retained by or associated with a lawyer:

(a) a partner ot a lawyer who individually or together with other lawyers possesses
managerial authority in a law firm shall make reasonable efforts to ensure that the
firm has in effect measures giving reasonable assurance that the person's conduet is
compatible with the professional obligations of the lawyer;
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supervising attorney to supervise his staff in a manner consistent with his own ethical
obligations. This attorney cannot establish and implement a procedure for his staff to
routinely contact represented workers when the initiation of that contact as well as the
content of the communications are incompatible with the attomey’s responsibilities under
Rule 4.2.

While the in-house counsel was not the focus of your inguiry, the Committee notes that
this same point applies equally to the in-house counsel. Because the claims department is
housed within her legal department, she also has ethical obligations stemming from her
supervisory responsibilities regarding the activities of the claims department.

Based on the general principles established above, the Committee answers your
particular question as follows:

1) Is the claims department prohibited from contacting the employee after receiving
notice of representation, as the supervisor of the department is a Bar member?

The Virginia Rules of Professional Conduct govern members of the Virginia State Bar.
The rules do not apply to corporations, or departments of corporations, such as the claims
department of this railroad. Accordingly, the provision in the rules, Rule 4.2, regarding
contact with a represented party does not apply to the claims department. However, see
the response to Question 3, below, for discussion of application of the rule to the
individual lawyers in the claims department, including the department head.

2) Is the claims department permitted to contact an employee for purposes of
“verifying” legal representation after recciving notice from counsel?

The answer to Question 1 also addresses this second question.

3) If that contact is permitted, may a representative of the claims department question
the represented employee regarding why he hired counsel and advise the employee that
he would be better served by dealing directly with the claims department without the
assistance of an attorney?

(b) a Jawyer having direct supervisory authority over the nonlawyer shall make
reasonable efforts to ensure that the person's conduct is compatible with the
professional obligations of the lawyer; and

(<) alawyer shall be responsible for conduct of such a person that would be a
violation of the Rules of Professional Conduct if engaged in by a lawyer if;

(1) the lawyer orders or, with ths knowledge of the specific conduct, ratifies the
conduct involved; or

(2) the lawyer is a partner or has managerial authority in the law firm in which the
person is employed, or has direct supervisory authority over the person, and knows or
should have known of the conduct at a time when its consequences can be avoided ot
mitigated but fails to take reasonable remedial action.
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For this third question, the identity of the particular “representative of the claims
department” is important. If the representative is a nonlawyer, the rules do not directly
apply to that employee’s conduct. However, if the representative is a member of the
Virginia State Bar, the rules do apply to his activities. The Committee has consistently
opined that lawyers working in other fields nevertheless may be subject to the anthority
of applicable Rules of Professional Conduct.’ This is no less true for these lawyers
working in the railroad’s claims department.

As discussed earlier, the particular rule at issue is Rule 4.2, governing contact with
represented persons. The Committee rejterates that the lawyer/claims agents are
providing legal services to their employer, the railroad. The conversations between
claims agents and the injured workers include the lawyer/agent’s analysis of the legeal
needs of the worker and advice regarding each worker’s case. When a lawyer/claims
agent tries to persuade a worker that he does not need a lawyer and that his claim will be
better resolved without one, that agent is providing legal analysis and advice, The
Committee opines that such a service comes within the reach of Rule 4.2. Accordingly,
the lawyers operating as railroad claims agents should only be communicating with
workers known to have counsel if that counsel has already provided consent to that
communication. The attorney/agents in the present scenario have improperly failed to
obtain that consent,

A final note regarding the issues raised in these first three questions. The counsel in
each instance has already written the railroad to provide notice of the representation.
There is suggestion that the purpose of the claims department’s contact with the injured
workers is to confirm that they are represented. That stated reason for these contacts
cannot justify the communications. First, written notice from counsel is sufficient; the
attomeys should rely upon that and begin any contact in these matters with counsel, and
not the represented workers. Second, even if written notice was less than clear for some
reason, these contacts should begin with an inquiry as to whether each worker is
represented. When the workers answer that they do have counsel, the communication
should stop at that point. Any further communication regarding the matter would need to
be redirected to counsel. Requests for information and advice regarding the worth of
legal representation would be improper.

For this third question, the role of the “representative of the claims department” is
determinative. If the representative is a nonlawyer, the rules do not directly govern that
individual. If the representative is a member of the Virginia State Bar, the rules do apply
to his activities; the lawyer/claims agents must work within the communication

*See 1819 (lobbying firm);1764 (attorney foe sharing with finance company); 1754 (attorney selling life
insurance products); 1658 (employment law firm/human resources consulting firm}; 1647 (employee-
owned title agency); 1634 (accounting firm); 1579 (serving as fiduciary such as guardian or
executor);1584 (partnership with non-lawyer); 1368 (medistion/arbitration services); 1442 (lender’s apent);
1345 (court reporting); 1318 (consulting firm); 1311 (insurance products); 1254 (bail bonds); 1198 (court
reporting); 1163 (accountant; tax preparation); 1131 {reaity corporation); 1083 {non-legal services
subsidiary); 1016 (billing services firm); 187 (title insurance).




Committee Opinion
Januaty 27, 2006

restriction established by Rule 4.2. Furthermore, the department head attorney’s
supervision of and/or interaction with his staff must not contradict his Rule 4.2 ethical
abligation,

4) May the claims department contact a represented employee directly in order to
request medical records, offer job retraining, or offer vocational services?

As with Questions 1 and 2, above, this question is outside the purview of this
Committee as the Rules of Professional Conduct do not apply to the railroad’s claims
department. However, the analysis in Question 3 regarding the individual members of
the claims department is equally applicable here. If the member of the department is a
nonlawyer, the Rules do not regulate his or her conduct. If the member of the department
is a lawyer, any contact with the represented worker is impermissible if in violation of
Rule 4.2, That would include communications requesting medical records as well as
offering job training and/or vocational services as such requests and offers are part of the
negotiation of the particular claim for which the worker has legal counsel.

3) May the Bar member/claims agent contact a represented employee for purposes of
requesting medical records, offering job retraining, or vocational services?

The discussion in answer to Question 4 responds to this fifth question.

6) While working for an attomey-supervised claims department, is a Virginia atforney
bound by the Rules of Professional Conduct, even though maintaining that he is merely
offering disability support services?

The Committee fully discussed this question in the introduction to this opinion as well
as in the response to Question 3. The attorney/claims agents are bound by the Rules of
Professional Conduct while providing these claims management services. The
Committes notes that offering disability support services is within the subject matter of
the representation for purposes of Rule 4.2 as those services are in response to the claims
of the injured workers.

Finally, the Committee would like to comment on two issues not asked expressly in one
of the questions but nonetheless suggested by the facts presented. First, the facts note
that the railroad does have a legal department, with an in-house counsel who represents
the railroad generally and therefore, presumably, in these claims cases. That attorney
would, in line with the discussion presented in response to Questions 3, 5, and 6, above,
need to limit all communications with the represented workers in the claims cases to
conform to Rule 4.2. Algo, that attomey should be mindful of Rule 8.4(a), which
precludes an attorney from violating the Rules through the acts of another. Thus, the
Committee cautions that the attorney in the legal department cannot circumvent the
requirements of Rule 4.2 by directing members of the claims department to initiate
communications the attorney himself is precluded from conducting. Any factual
determination as to whether, in a particular instance, the communication by a claims
agent occurred with sufficient involvement of the in-house counsel as to trigger Rules 4.2
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and 8.4(a) would depend on facts far more detailed than those provided in the present
hypothetical,

Finally, the Committee clarifies that in no way do the conclusions of this opinion
prohibit parties from direct communication. As pointed out in Comment 1 to Rule 4.2,
“parties to a matter may communicate directly with each other.” In many instances such
communication can be effective in speedy resolution of the dispute. However, a lawyer
communicating on behalf of a client, even where that client is his employer, is not a party
to the dispute but instead is counsel for a party. In the context of attorneys employed in
various capacities by party employers, there may be circumstances where it is unclear
whether particular communication derives from the lawyer as counsel or from the party
itself. As discussed throughout this opinion, the Committee opines that the present
context of the railroad employees is not one of those cases that are hard to determine.
The Committee reiterates that both the attomey department head and the attorney
claims/agents represent the railroad in négotiating these claims. Accordingly, their
communications with the represented, injured workers come within the prohibition of
Rule 4.2 rather than the allowance in Comment One for parties to communicate directly
with each other.

This opinion is advisory only, based only on the facts you presented and not binding on
any court or tribunal.
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LEGAL ETHICS OPINION 1897. RULE 4.2 - REPLYING ALL TO AN EMAIL WHEN
THE OPPOSING PARTY IS COPIED

QUESTION PRESENTED
The question presented is whether a lawyer who receives an email from opposing
counsel, with the opposing party copied, violates Rule 4.2 if he replies all to the email, sending
the response to both the sending lawyer and her client.
SHORT ANSWER
The committee conchudes that the answer is no, Rule 4.2 is not violated. A lawyer who
includes their client in the “to” or “cc” field of an email has given implied consent to & reply-all
response by opposing counsel.
Applicable Rule of Professional Conduct
Rule 4.2. Communication With Persons Represented By Counsel. In
representing a client, a lawyer shall not communicate about the subject of
the representation with a person the lawyer knows to be represented by

another lawyer in the matter, unless the lawyer has the consent of the other
lawyer or is authorized by law to do so.

ANALYSIS
Ethics opinions from a number of other jurisdictions' have concluded that a lawyer
copying his client does not always provide consent to communication by opposing counsel.
While cautioning that it is best practice to blind copy all recipients or separately forward an
email to the lawyer’s client, the opinions conclude that failing to follow that best practice does
not provide consent under Rule 4.2 and that the receiving lawyer must review the list of

! Washington State Bar Association Advisory Opinion 202201 (2022); Illinois State Bar Association Opinion No.
19-05 (2019); Alaska Bar Association Ethics Opinion No. 2018-1 (2018); South Carolina Bar Ethics Advisory
Opinion 18-04 (2018); Kentucky Bar Association Ethics Opinion KBA E-442 (2017); Notth Carolina Bar Formal
Ethics Opinion 2012-7 (2013); California LEQ 2011-181 (2011); New York City LEO 2009-1 (2005),

1
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recipients and remove the opposing party from his response. A recent opinion from New
Jersey? reaches the opposite conclusion, expressly rejecting the reasoning of those other
jurisdictions to find that lawyers who include their clients in the “to” or “cc” field of a group
email will be deemed to have provided implied consent to a reply-all response from opposing
counsel. The committee believes that a bright-line rule is appropriate here, rather than a
“totality of the circumstances” test used in the opinions of other states, for example Notth
Carolina and Washington. Both lawyers who are trying to comply with the Rules while
practicing law, and the disciplinary process that seeks to impose discipline on lawyers who do
not comply with the Rules, benefit from an unambiguous answer to allow lawyers to engage in
the communications they are permitted to have while making clear that there are certain
communications that are off-limits.

As for what that bright-line rule should be, the committee agrees with the analysis of the
New Jersey opinion. By this point in its evolution, email is not analogous to papet letters, and
is often treated more like an ongoing conversation than with the formality of written
correspondence. The literal mechanics of copying are an important difference as well — there is
no option to “reply all” to a written letter, without copying and separately sending a response to
each copied recipient. When email is used, the committee believes that the onus should be on
the sending lawyer to blind copy all recipients, or separately forward the email to the client, if
they do not want a reply-all conversation. As the New Jersey opinion explains:

Email is an informal mode of communication. Group emails often have a

2 ACPE Opinion 739 (2021).
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conversational element with frequent back-and-forth responses. They are

more similar to conference calls than to written letters. When lawyers copy

their own clients on group emails to opposing counsel, all persons are

aware that the communication is between the lawyers. The clients are mere

bystanders to the group email conversation between the lawyers.

A “reply all” response by opposing counsel is principaily directed at the

other lawyer, not at the lawyer’s client who happens to be part of the email

group. The goals that Rule of Professional Conduct 4.2 are intended to

further — protection of the client from overreaching by opposing counsel

and guarding the clients’ right to advice from their own lawyer — are not

implicated when lawyers “reply all” to group emails.

The committee finds that this analysis of the text and purposes of Rule 4.2 provides
appropriate guidance to lawyers and is consistent with the nature of email as opposed to
paper communication. A lawyer who includes their client in the “to” or “cc” field of an
email to opposing counsel has given implied consentunder Rule 4.2 for opposing counsel to
reply-all to the message. The reply must not exceed the scope of the email to which the
lawyer is responding, however, as the sending lawyer’s choice to use “cc” does not
authorize the receiving lawyer to communicate beyond what is reasonably necessary to
respond to the initial email.

The committee reiterates that the lawyer sending an email should control the recipients
and who may respond by using “bee” for all recipients, or separately forwarding the email to
the lawyer’s client. Including or copying the lawyer’s client risks not only that the opposing
lawyer, or another recipient of the email, will respond directly to the lawyer’s client, but also

that the lawyer’s client will respond in a way that the lawyer would not advise or desire. All of

these issues can be prevented by appropriately limiting the recipients. Lawyers should note
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further that merely blind copying their own client, while including other recipients in the “to”
field, will not fully prevent these issues; a blind copied client may still be able to reply all to
everyone who was in the “to” field of the original email. All recipients must be blind copied to

avoid the risk of a reply all response.
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